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** The people, then, erected this government They gave it a consti- 
tution, and in that constitution they have enumerated the powers which 
they bestow on it. They have made it a limited government. They 
have defined its authority. They have restrained it to the exercise of 
such powers as are granted, and all others, they declare, are reserved 
to the states, or the people. But they have not stopped here. If they 
had they would have accomplished but half their work. No definition 
can be so clear as to avoid the possibility of doubt ; no limitation so 
precise as to exclude all uncertainty. Who, then, shall construe this 
grant of the people? Who shall interpret their will, where it may 
be supposed they have left it doubtful ? With whom do they repose 
this ultimate right of deciding the powers of the government? They 
have settled all this in the fullest manner. They have left it with the 
government itself, in its appropriate branches. The very chief end, the 
main design, for which the whole constitution was framed and adopted, 
was to establish a government that should not be obliged to act through 
state agency, or depend on state opinion or state discretion." 

Webst£R, /ff/Iy to Hayn€t January 26, 1830. 
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PREFACE 



The basis of this book is the material consulted 
in the preparation of the author's larger works, — "A 
Constitutional History of the American People, 1776- 
1850." and "The Constitutional History of the United 
States, 1765-1895," — the former a narrative of the civil 
development of the states) the latter, of the federal 
union. 

The present volumb narrates the constitutional his- 
tory both of the Union and of the states, showing the 
common basts of American local and general gov- 
ernment In a book of small compass, adapted to 
those who desire the essentials of our civil develop- 
ment, it has seemed sufficient if there were related, 
(1) the origin of our civil system ; (2) the principles 
on which it is founded; (3) the adaptation of the plan 
of government to public needs, by amendment and 
construction; and, (4) the interpretation of the prin- 
ciples of the government by the supreme tribunal, — 
the courts. 

The chapters on the state constitutions treat of a 
subject too much neglected. A study of the subject 
quickly reveals its importance. Since 1865 the thought 
of Americans has turned chiefly to national matters, not 
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without a distinct decay of interest in commonwealth 
affairs. Yet it is in the state constitutions adopted since 
1865 that one may read the record of serious attempts 
to adapt the written form of government to the imme- 
diate needs of the people. 

The Constitution, with citation of cases, printed as 
an appendix, is taken from the Manual of the Senate 
of the United States. In addition to a general in- 
dex to the volume, there is a special index to the 
Constitution. 
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The civil history of a people is a dual theme, compre- 
hending both the organization and the administration of 
government. In America, as in other countries in modem 
times, organization preceded administration ; indeed, it 
constitutes a distinct phase of the civil evolution through 
which the people of the country have passed. The popu- 
lar conception of the revolution of 1776 Is of a military 
movement, culminating in American independence, yet 
the military character of the revolution is its least dis- 
tinguishing quality. That revolution was essentially 
civil and industrial, and the economic basis on which it 
rested proved, under the test of civil experience, to be a 
constitutional re -organization of the forces of the State. 
From a military point of view the revolution was a small 
affair. Not that the continental army or its officers lacked 
ability, or that the battles, sieges, and fortunes of the war 
are without grandeur when viewed in the tight of results. 
But the American revolution was not a great military 
movement such as we contemplate when we follow the 
fortunes of France under Napoleon, or England under 
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MarlboroiiEh, or, later,the fortunes of the Union and of the 
Confederacy in the armies of Grant and Lee. The revo- 
lution was a great civil adjustment affecting both England 
and America, and conducing in each country to a clearer 
understanding of the nature of representative government 
on a constitutional basis. It is when we examine the 
revolution as a step in the more perfect organization and 
administration of government that we approach its true 
meaning. 

But the organization and the administration of gov- 
ernment are not the same. If by " government " we mean 
"the public business" we may easily simplify the theme 
we would examine. American statesmen of the eight- 
eenth century — the men whom posterity fondly calls 
the Fathers — were occupied with the organization of rep- 
resentative government. It was the pressing problem of 
their day, and to its solution they gave an energy and an 
eff'ectiveness which have enshrined their names in the 
hearts of all lovers of liberty and justice. Nor did they 
witness the completion of the great task ; it was taken np 
by their successors, and continued to be the large problem 
of the American people until after the civil war. 

For the evidence of the truth of this declaration we 
must turn to the history of the American people. The 
record is open to all men. Americans were the first 
people to reduce their civil organization to a written form ; 
the first to express the fundamentals of government in a 
written constitution amendable as the public judgment 
and the public conscience might demand. 

The constitutional history of European peoples centres 
about some dynasty. The popular will, save perhaps in 
England, is ever subordinate to the interests of a ruling 
family. What of privilege or right has been won has been 
won after long and arduous struggles in which the com- 
mon people figure as the aggrieved and the aggressor. 
The constitutional hi.story of European peoples possesses 
a military quaUty wholly and happily lacking in America, 
We record our constitutional development in written laws 
enacted by the will of the governed. Of administrative 
law our records are silent because it has never existed 
among us. We know nothing of edicts or decrees, be- 
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cause government in America rests not upon a military 
but a civil foundation. 

The constitutional history of America is therefore a 
history of popular government and of popular govern- 
ment in a dual form, — national and stale. Our civil 
development discloses this form in a familiar aspect as 
general and local, — whose evolution is recorded, in a 
lai^e way, in the federal constitution and in the consti- 
tutions of the several states. But these constitutions are 
alike founded upon principles and essentially upon the 
same principles. We turn therefore to the history of the 
states as recorded in their successive constitutions for an 
adequate interpretation of these principles; or, we may 
turn to the federal constitution itself, in its inception, 
formation, adoption and later amendment, and. in the 
examination we discover that though our civil system is 
dual, state and nation rest on OJmmon principles. 

In this volume I purpose to narrate the history of that 
civil evolution which has made America what it is to-day. 
This narrative is essentially one of principles and the ap- 
plication of principles. It relates how the people of the 
thirteen colonies became the people of the thirteen 
states, preserving them in their autonomy yet organizing 
them in a more perfect union. It relates the stru^le out 
of which sprang the first constitutions of government in 
our country and later that Constitution which now for 
more than a century has been recognized as the supreme 
law of the land. It relates the interpretation which the 
Fathers gave us of the principles on which our institutions 
are based. Continuing, the narrative relates how these 
principles were for many years misunderstood and mis- 
applied, resulting in one of the most terrible civil wars 
known to history. It relates also the course of that cor- 
rective process by which the American people have made 
provision for the authoritative interpretation of the prin- 
ciples of their government, — by the courts of law. — a 
process perhaps more refined than any hitherto utilized in 
human government. 

Throughout this narrative I have sought to recognize 
the fundamental importance of the state constitutions as 
immediate and responsive exponents of the principles of 
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government in America. In the state instruments there 
may be found that closer adjustment ever going on in the 
repubhc, — the adaptation of means to ends in government 
by means of organic law. 

It is in these state instruments that we see exemplified 
the tendencies, from time to time, in civil administration. 
The entire body of American laws illustrates this process 
ever going on. Thus it follows that both laws and consti- 
tutions of government arc records of attempts to adjust 
the form and the administration of the state to the prevail- 
ing spirit of interpretation of civil principles; and we all 
know that interpretation, like the state itself, is ever 
changeable, the civil organization being itself in a state 
of flux. 

It is to secure permanency and order that written con- 
stitutions are made and laws are enacted. The constitu- 
tional history of any people is the record of their efforts 
to secure this permanency and this order. In America 
the attempt has taken imto itself a dignity commensurate 
with the magnitude of the task. No fewer than one hun- 
dred and forty written constitutions have been framed, 
and laws which fill more than four thousand volumes have 
been enacted for this purpose. Nor is this all. Wars 
have been waged and thousands of lives have been sacri- 
ficed that this purpose may be realized. Nor has the 
nation lacked strength nor territory for its activities. Re- 
publican institutions have here found an ample field. The 
story is unique in the annals of men. No other people has 
run a like course. And there is reason for beheving that 
American institutions are yet in their infancy. 

The thirteen colonies which revolted against Great 
Britain were independent each of the other; but the 
struggle for independence brou^t Ihcm into a new rela- 
tion which compelled the formation of a union. Until the 
outbreak of hostilities in 1775 no active steps toward the 
formation of such a union had been taken. There had 
been attempts at union in colonial times but all save one 
ended in failure. The New England union of 1643 was 
the first and the last league of the colonies. It was a local 
union; and its small extent, its limited jurisdiction, and 
its brief existence precluded it from having the force of 
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a precedent." During the one hundred and thirty years 
following the formation of this New England league, four- 
teen different propositions for colonial union emanated 
from various quarters, — some English, some American,* 
— but none of these propositions was more than a sclicme 
on paper. Those of English origin were monarchical in 
character and based on the theory that the English col- 
onies in America should be united in a federal government 
on a military basis. 

The plans of American origin were more liberal and 
proposed a federal government on a popular basis, the 
essential element of which was the colonial assembly. 
This body was recognized as the representative of the 
people. In the proposed leagues of American origin the 
assemblies were to choose delegates to a colonial con- 
gress, but its powers were not closely defined. The vital 
characteristic of the American propositions was their 
latent democracy. The power to levy taxes was acknowl- 
edged by them to reside in the assemblies. English and 
American plans were alike in providing for a captain- 
general, who should he sent out to the colonies by the 
crown ; whose authority should be supreme in America, 
(hough subordinate to that of the crown, and whose com- 
pensation should be paid by the colonies. 

The nearest approach to colonial confederation was 
made at Albany in 1754. The plans there proposed agreed 
in providing for a military executive, but differed in tlieir 
provision for the legislature. Of these plans, that sub- 
niilled by Dr. Franklin is best known. It avoided ex- 
tremes by proposing a colonial legislature, which should 
control taxation ; and an executive, appointed by the 

* II MniUted nf MauuhuseUs, New Pirnioulh, Connedicut, and 
N«w HaTcn, and was In force forty rears, lU jurudiclion waa limiled 
Mid chiefly for miUlaiv nurpotei, l( was diilincliTelj in eccleaiaatical 
Dnloa. Koi Ihe ttn at tbe articles of union, see Preston, p. 85. For an 
ueanat of all ibe aniotia proposed during colonial times, see the aulboT'i 
" Cons tit Qtional Kislotjof (he t'niicd Slates," vol, i, pp. 166-11;. For 
Lbe relation of New Hampshire to the Union, see A. S. Baicbellor'a 
"Gmemnirni and Ijws ot New Hampshire before the Eitablishnent 
of the TrovincF. l6j)-t679." Hancbestct. N. H.. 1904, 

* For an accouni of lh»c plant, t,ce the author's " Conalilulional 
UMoij of the United StatM, t7$y-tS95," vol. 1, pp. iSy-iij. 
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crown, who should be practically independent of the legis- 
lature. As a scheme for colonial federation it was ad- 
mirable, but it failed because the trend of affairs, obscure 
in 1754, was toward the formation of a new nation and 
an independent government. 

One of the chief causes of American independence was 
the attempt of Parliament to establish a military type of 
government in America. The controversy over the Stamp 
Act, passed in 1765, and all that that controversy implied, 
culminated in the call for an American congress, first 
sent out by Massachusetts on July 25lh of that year. The 
response was immediate and favorable. On the 19th of 
October of that year delegates from nine colonies met in 
New York City and organized as a continental congress.' 
This meeting, strictly speaking, was a convention. The 
delegates had no authority to legislate, but only to confer 
together on the condition of the country. Each colony 
present was allowed one vote in the proceedings of the 
congress, and thus early was rect^iized the autonomy of 
each colony, — soon to become a state. The recognition 
was the germ of state sovereignty. 

The congress was in session three weeks. On the 25th 
of October it sent forth a declaration of rights which 
stated the claims and grievances of the colonies and their 
understanding of the principles of government. This 
declaration was the parent of innumerable declarations 
of the rights and privileges of the American people. Yet 
upon close investigation it will be found that the celebrated 
declaration of 1765 was not wholly new. Rather was it 
a compilation of earlier statements and declarations of like 
nature which had been made at various times by colonial 
assemblies. The New York congress gathered up these 
declarations and expressed them in general form, — a 
statement of the epoch-making doctrine of the natural 
rights of men. 

This doctrine ran contrary to the accepted legal inter- 
pretation of the foundation of government: namely, that 
it is a grant from the crown, and marked a departure in 
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the theory of government which henceforth should be 
conceived as resting upon ihe natural rights of all men 
instead of upon the privileged rights of a few. Though 
departing thus radically from precedents in its statement 
of the theory of government, tlic congress maintained the 
old doctrine of allegiance to the crown. But it made a 
clear disclaimer of the constitutional right of Parliament 
to tax America without its consent. " The right to tax," 
so it was declared. " resides only in the local assemblies." 
For obvious reasons tlie colonics could not be repre- 
sented in Parliament. The distance between England 
and America was too great to make representation practi- 
cable. The declaration concluded with a claim, for the 
Americans, to all the ancient and undoubted rights of 
Englishmen. 

Parliament discovered that the Stamp Act could not be 
executed in America without violence; but this act was 
not the only one of which the Americans complained : two 
others, known as the Townshend acts, both passed for 
the purpose of raising revenue in America, were equally 
unpopular.' .\ttcr a long and bitter debate Parliament 
repealed the Stamp Act,' but at the same time declared its 
right tn tax the colonies. The news of the repeal was 
received in America with every manifestation of joy; but 
joy turned to sorrow at the later news, that Parliament had 
levied a tax. though trifling in amount, on tea and on a 
few other articles, not so much for the purpose of revenue 
as to assert the right of taxation. In asserting this right, 
PaHiament raised the issue which ultimately lost England 
the thirteen colonies. 

In February, 1768. Massachusetts again invited the 
colonies to confer and co-operate, addressing her circular 
letter to the speakers of the assemblies in which she boldly 
asserted that the rights of America must be defended. 
The Massachusetts letter was welcomed by every as- 
sembly. The several colonies were already in a revolu- 
tionary state. In the royal colonies the assemblies boldly 
ignored the governor, — the representative of the crown, 

■ For HI account of Ibcm, lee Tre*el]ru'* "Americw Rerolution," 
put i. chap. ii. 

* liaTC&7, 1766. 
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— or circumvented him by organizing as a provincial 
congress, which elected delegates to the general congress. 
This assembled in Philadelphia.' Fifty-five delegates, 
representing together ail the colonies except Georgia, 
were in attendance. Some were chosen by the assemblies, 
some by county committees assembled in convention, 
others by provincial congresses. Thus apparently their 
authority was not equal, but upon assembling, the cre- 
dentials of all were accepted, and the congress began its 
work. 

This second congress differed widely from that of 1765 
in that the purpose of its greeting was more specific and 
the credentials of its delegates essentially more represen- 
tative of the sentiment of the country. The idea of union 
was becoming universal; the revolution had progressed 
into a more positive stage. The time had come for taking 
steps toward the formation of a national government : 
independence was at hand. The instructions to the dele- 
gates varied, but every commission either expressed or 
implied the popular will that the congress should consider 
the unnecessarj' restraints and burdens on trade which 
the late acts of Parliament had imposed, and procure a 
redress of grievances. Here, it will be observed, was a 
two-fold duty: partly political, partly economic. 

The congress had been in session three weeks when 
Galloway, a Pennsylvania member, submitted a plan of 
union, the most important provisions of which were those 
for the appointment of a captain-general by the crown, 
and the election of a congress by the assemblies. The plan 
was briefly discussed, but soon recognized as antagonistic 
to popular government, and later was expunged from 
the journal. Its fate plainly showed that American union 
could not be formed upon a monarchical basis. Mean- 
white a number of committees had reported. The com- 
mittee on the rights of the colonies reiterated the substance 
of the famous English bill of rights of 1689, and of 
the declaration of rights made by the congress in 1765. 
It however went further than the last named declaration 
by claiming that American rights were not only natural 

> September 5, 1774. 
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The report of the committee on trade and manufactures 
was of an entirely different order, for it involved not 
merely Ihc theory but the administration of government. 
It constituted the basis of that celebrated agreement 
known as the solemn league and covenant, the Associa- 
tion of 1774. By this it was agreed that a policy of non- 
importation and non -con sumption of English goods, and 
of non -exportation to Great Britain, should be followed. 
All trade with Great Britain and her colonics should cease 
after December i. 1775. Agriculture, the arts and man- 
ufactures should be encouraged. The slave trade too 
should cease. This agreement was an economic event of 
the highest importance. It was the first great act in the 
formation of the American Union. Many years later it 
was spoken of by President Lincoln as " the parent of the 
Union " ; and President John Adams described it as " the 
first expression of the sovereign will of a free nation in 
America." Of the many declarations which this congress 
sent forth, this of the industrial rights of America made 
clear the real causes of the revolution. The time had 
come when the colonies were self-supporting and fully 
able to assume the duties and responsibilities of nation- 
ality. This was the real significance of the association 
of 1774. 

The congress of 1774 was a reform convention, called 
solely to consider the best means of redressing public 
grievances. Its members had no thought of American 
independence. The majority of tliem had little doubt that 
the causes of the evils of which the country was complain- 
ing would be removed. They knew very well that under 
English rule (he colonies were prospering and. if they 
were at all familiar with historj-, they must have known 
that in their safety, freedom, and happiness the American 
people at this time had more to be thankful for than any 
other colonial people in ancient or modem times. But 
events were swiftly moving toward a very different con- 
clusion than that which the majority of the delegates were 
anticipating. They adjourned on the 26th of October to 
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meet again on the loth of May, 1775. unless, meanwhile. 
the public prievances of which they complained should be 
redressed by Parliament. 

The loth of May came and the congress again as- 
sembled. The ministry had not made concessions ; rather, 
the prospect was of the enactment of a series of laws all 
in the spirit of the tea tax. Lord North's policy of con- 
ciliation, framed early in 1775, did not abandon the claim 
of right to tax the colonies ; it left the matter wholly at 
the discretion of Parliament. Most of the delegates were 
returned to Congress, and all the colonies, save Georgia, 
were represented. Since the last meeting, military affairs 
in New England had reached such a stage that reconcilia- 
tion with the British government was practically impos- 
sible. The time had come when the test must be made 
whether the monarchical or the democratic idea of gov- 
ernment should prevail in America. The delegates clearly 
understood the issue and proceeded to define it in a series 
of remarkable acts. Their efforts to persuade the people 
of Canada to join with them failed, as likewise did their 
attempts to conciliate Parliament, the King, and the 
English people. But their appeal to America aroused the 
sentiment of union : it awakened a new nation. The time 
had cnme for the colonies to become states, and Congress 
took the initiative by urging the change. Within two 
years all the colonies organized state governments under 
written constitutions.' 

A series of measures was now adopted ; some of a 
civil, others of a military nature. By this congress a be- 
ginning was made of the Departments of War, Navy, 
State, and the Post-Office. Washington was chosen com- 
mander-in-chief, and the militia encamped near Boston, 
and organized in other parts of the Union, were adopted 
as the continental army. The Congress acted as the rep- 
resentative of the united colonics of America, but as yet 
no distinctive national name was used. Undoubtedly the 
delegates acted fully up to their authority. They had not 
been empowered to levy taxes or to declare war. but their 
acts necessitated the im|K>sition of taxes and the prepara- 
tion for war. The delegates assumed that they had the 
' For an ucount of ihem, see chap. v. 
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sanction of public opinion, and acted as a representative, 
federal body. Thus, on the 22d of June they ordered the 
cmisMon of bills of credit to the amount of two millions 
of Spanish dollars for the defence of America, and to the 
redemption of these bills of credit pledged the credit of 
the colonies represented. This was a federal act of (he 
highest importance, and the roots of its authority ran deep 
into the foundations of American union. 

On the 13th of September, 1775, Congress reassembled, 
after a six weeks' adjournment, in full possession of evi- 
dence of popular sanction of its acts. All its appeals and 
protests to the King, to Parliament, and to the English 
people had been in vain. The true condition of affairs 
was more perfectly realized by the delegates than before; 
men were talking of continental interests, of a continental 
congress, and of independence. Early in 1776 Thomas 
Paine had urged independence in Common Sense, — 
one of the most famous of political pamphlets. From 
hundreds of town meetings, from county conventions, and 
from committees of correspondence, active all over the 
land, was now heard the demand for independence, — 
but Congress hesitated; the step was perilous, and for 
reasons of expediency the members delayed a declaration 
of independence. New England and the South were 
sure, but the Middle Colonies were yet doubtful. Inde- 
pendence must be the act of a united America. 

On the 15th of May, 1776, Virginia instructed its dele- 
gates to recommend to Congress the adoption of a decla- 
ration of American independence, and on the 7th of June, 
Richard Henry Lee, of Virginia, chosen by his colleagues 
to move the resolution, formally proposed the resolution, 
which was seconded by John Adams, of Massachusetts, 
that ■' These united colonies are and of right ought to be 
free and independent states ; that they are absolved from 
all alliance to the British crown and that all political 
connection between them and the state of Great Britain 
is and ought to be utterly dissolved." Four days later 
Thomas Jefferson. John Adams, Benjamin Franklin, 
Roger Sherman, and Robert R. Livingston were ap- 
pointed a committee to prepare a declaration of inde- 
' mce. On this day another committee was appointed 
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to prepare Articles of Confederation. Jefferson's com- 
mittee reported on the ist of July, and two days later its 
report, somewhat amended during debate, was adopted. 
On the 4th of July the draft of the Declaration of Inde- 
pendence was engrossed and proclaimed to the world. 

Meanwhile the committee appointed to prepare Articles 
of Confederation drew up a plan of government,' and sub- 
mitted it to Congress on the 12th of July, through John 
Dickinson, its chairman. His report followed closely a 
plan of union ^ which had been submitted to Congress by 
Dr. Franklin on the 12th of July of the preceding year. 
As the first serious attempt lo embody the principles of 
American union, Dickinson's revision of Franklin's sketch 
is of great interest. It discloses the ideas which prevailed 
at the time of the revolution respecting the relation of the 
states to each other, and to any general government which 
might be formed ; and it also discloses what the founders 
of our national government conceived were its essential 
qualities. 

Dickinson's plan recognized the independence and sov- 
ereignty of each state, but at the same time prescribed 
limitations on the states, — a contradiction as to sover- 
eignty which ran through the whole system. This con- 
tradiction was the result of the attempt of the plan to 
divide sovereignty, asserting, by implication, general sov- 
ereignty in the Confederation, and residuary sovereignty 
in each of the slates. The division is unphilosophical, but 
the doctrine of residuary sovereignty has been repeatedly 
affirmed by the supreme court of the United States.' The 
limitations prescribed for the states were a clear invasion 
of their sovereignty, and tended to develop in the public 
mind the germs of the idea of national sovereignty.* But 
the fundamental idea of the Articles was of a plan of gov- 
ernment by which every power, jurisdiction, and right 
which was not expressly delegated to the United States 

' Elliot, vol. V. p. (10. 

> Frniklin's Worki (Bigclow's Edition), 10I. i, p. 143; to), ii, p. 343; 
vol. V. p. 54S. 

* A [vpicat preienUlian ot Ihis doctrine it Teias s. While, 7 Wallace, 
700 (18M). The doctrine it e]ip1!cill)> staled in "The Ffdeialist," 
(Lodge's Edition), N08. XXXll, LXXXI. 

* See Articles of Confedcratioo (Bigelow'a Franklio), vol. *. 
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was retained by the states individually.' The administra- 
tive details of Dickinson's plan were taken almost wholly 
from Franklin's sketch. The exclusive rights ot the 
United States enumerated ' were characteristic of a sov- 
ereign power. The chief limit on the United Slates related 
to the power of taxation and the fixing of the revenue, 
in these and in several olher particulars no steps could be 
taken without the consent of nine states, a condition which 
tied the hands of the new government- The Articles were 
to be submitted to the assemblies for ratification, a clear 
recognition of the potency of the residuary sovereignty 
of the states. 

On July 22, 1776. Dickinson's report was taken up by 
Congress, and was debated, at times, until the 20th of 
August, when a new draft was reported, styled " Articles 
of Confederation and Perpetual Union between the 
States." In Dickinson's first draft the term "colonies" had 
been used. The revised plan was debated in Congress at 
irrt^lar intervals during the following year, and many 
amendments were proposed. The most interesting dis- 
cussion was of the basis and apportionment of representa- 
tion, a subject which brought up the institution, — slavery. 
Finally a compromise wa-i agreed to: that five slaves 
should be counted as three freemen, a settlement which 
came to be known as " the federal number," the three- 
fifths, or federal ratio. It was also decided, though not as 
a compromise, that each state in the confederation should 
have one vote in Congress." 

On November 15, 1777, the Articles as amended in 
debate were adopted by Congress, and two days later 
were sent to the assemblies for ratification. During the 
following seven months the assemblies discussed them 
and proposed many amendments, none of which Congress 
approved. 

The principal difficulty in the way of securing ratifica- 
tion of the Articles was the western lands. All the states, 
except Rhode Island, New Jersey, Delaware, and Mary- 



Sec Articlei of Confedcratii 
AitlclG IX. 

For an account of (he dcbatr 
Hisiorj oi the United 



I (Bigelow's Franklin), vol. li. 



States, 1765-1*95," vol. i, pp. iio-*3> 
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land, made some claims to lands lying; directly to the 
west. The area in dispute txlended from the present 
western boundary of New York. Pennsylvania, Maryland, 
Vir^nia, the Carolinas, and Georgia, to the Mississippi. 
Maryland, New Jersey, and Delaware demanded that this 
area should be surrendered to the United States by the 
states claiming it, and from its sale a fund be created for 
the use of the general government. The states having no 
western land plainly intimated that they would not ratify 
the Articles unless the cession was made. The response 
of the states was speedy and generous. In 1780 New 
York ceded to the general government all its claim to 
western lands and Connecticut in the same year indicated 
her willingness to make a like cession. There was every 
evidence that Virginia would follow their example. As- 
sured now of the ultimate cession of the western lands to 
the general government. Maryland, the last state to act 
on the Articles, authorized her delegates in Congress to 
sign them, and their signatures, affixed on March 1. 1781, 
completed the work of ratification. On the following day 
Congress met for the first time under the Articles, which 
to all intents and purposes were a national constitution. 

The Articles were in process of formation and ratifica- 
tion nearly five years, during which time their defects as 
a plan of government had been, in a measure, realized. 
■' The great and radical vice in the construction of the 
existing confederation," wrote .Alexander Hamilton/ " is 
in the principle of legislation for the states, or govern- 
ments, in their corporate or collective capacities, and as 
contra-distinguished from the individuals of which they 
consist. Though this principle does not run through all 
the powers delegated to the union, yet it pervades and 
governs those on which the efficacy of the rest depends. 
Except as to the rule of appointment, the United States 
has an indefinite discretion to make requisition for men 
and money ; but they have no authority to raise either 
by regulations extending to the individual citizens of 
America. The consequence of this is, that though in 
theory their resolutions concerning those objects are laws, 

1 "The FedeiilUi." No. XVI 
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constitutionally binding on members of the union, yet 
in practice they are mere recommendations which the 
states observe or disregard at their option," 

This was written in 1787. after six years' trial of the 
Articles, and it states brielty but comprehensively the es- 
sential defect of the political system which they embodied. 
The ■■ great and radical vice " which Hamilton thus 
pointed out in a negative way he made clearer, " The 
government of the union." wrote he, " like that of each 
state, must be able to address itself immediately to the 
hopes and fears of individuals; and to attract lo its sup- 
port those passions which have the strongest influence 
upon ihe human heart. It must, in short, possess all the 
means and have a right to resort to all the methods of 
executing the powers with which it is intrusted, that are 
possessed and exercised by the governments of the par- 
ticular states." ' 

Under the test of administration, the Articles in the 
short period of five years proved wholly inadequate to 
the exigencies of ihe union. The government which they 
established did not possess ihe means, or have the right 
to resort to all the methods of executing the powers with 
which it was intrusted, that were possessed and exercised 
by the government of the particular states; it was de- 
pendent upon the states for the execution of its laws. It 
could not appeal to the individual citizens of the United 
States, save indirectly through the state legislatures. As 
long as the states responded promptly and willingly to 
the support of its acts, the congress of the Confederation 
was a directing, if not a governing body ; but by 1785 
there was evidence on every hand nol only that the polit- 
ical system at the head of which the congress nominally 
stood was wholly inadequate, and that if the purposes for 
which the Union had been formed were to be realized, the 
Articles of Confederation must be amended. 

The crisis came in 1786, when the states finally refused 
to grant Congress the power to pass a tariff act. This 
s^ified that the trade and commerce of the country were 
to be regulated by thirteen individual states, a condition 

' "The Federalist, ' No. XVI, 
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of affairs which necessarily must involve the country in 
industrial ruin. As early as 1780, and nearly a year before 
the ratification of the Articles. Hamilton had urged the 
calling of a federal convention, to amend them. Six 
years had passed, and the political and industrial history 
of the country had fully confirmed the fears of Hamilton, 
and of other friends and supporters of the Union, thai the 
incurable fault of the Confederation was its recognition 
of the sovereignty of each state. 

Congress itself, after 1784, was convinced that consti- 
tutional reforms were important, hut its suggestions re- 
ceived little attention. The most serious evil of the 
times was the repeated practical denial of the obligation 
of contracts, as exemplified in the enormous issue of 
paper money by Congress and by the stales. Repeated 
attempts were made, as in Rhode Island, to enforce the 
circulation of state paper, at par, by law. The effect of 
this wholesale issue of fiat money was the prostration of 
public and private credit. Scarcely less serious was an- 
other evil, — commercial rivalry among the states. 

In 1786 Maryland and Virginia appointed commis- 
sioners to prepare articles of agreement respecting the 
control of commerce on the Potomac; but other states 
were interested in the great subject of inter-state com- 
merce, and some of them were in favor of giving to 
Congress the exclusive power of regulating it. The Vir- 
ginia and Maryland commissioners recognized the inter- 
ests of Delaware and Pennsylvania in the Potomac, and 
prepared a letter to all the assemblies urging the assem- 
bling of a trade convention to which every state should 
send delegates. To this suggestion five states responded,' 
by sending delegates to Annapolis, Maryland, to confer 
together on the subject of inter-state commerce and the 
r^ulation of trade. After a three days' session they 
agreed upon a report, written by Alexander Hamilton, 
which was sent to Congress and the state legislatures. 
The report was, in substance, a review of the defects of 
the Articles, and concluded with the suggestion that as 
the subject was of general interest, each slate should 

' Virginia, New Voik, New Jenej, Peansylvania, and Delaware. 
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appoint delegates to a federal convention, which should 
consider what should be done to render the federal consti- 
tution " adequate to the exigencies of the Union." Phil- 
adelphia was named as the place of meeting, and the 
10th of May, 1787, as the time. 

To this suggestion all the states, except Rhode Island, 
responded during the next six months, by the appoint- 
ment of delegates. On the 21st of February, 1787, 
Congress gave its lardy consent to the call for the con- 
vention. Its decision and that of several of the states 
was hastened by an insurrection which broke out in 
Massachusetts, known as " Shays's rebellion." caused by 
the prostration of public and private credit, by the dis- 
turbance of industry, and by the riotous growth of loose 
notions of government, engendered by ultra revolutionary 
notions. The outbreak was rect^nized at the time as an 
unmistakable sign of the critical condition of public 
affairs. The insurrection lasted four months. Taken in 
connection with the low state of public credit, the depres- 
sion of trade, the feebleness of the federal government, 
and the jealousy prevailing among the states, this "com- 
motion among the eastern people." as Washington called 
it. placed our national character " much below par, and 
brought our politics and credit to the brink of a preci- 
pice." The willingness of the states and of Congress to 
consider constitutional reforms was, as John Adams ex- 
pressed it. the result of grinding necessity. A fed- 
eral convention seemed the only means of escape from 
anarchy.* 

> For a d«uiled account oF the condition of Ihe stales under the 
Articles of Confedeiarion. of the failure of Ihe confederation, and of the 
necessity of constitutional reforrns. see the author's "' Constitutional His- 
tory of Ihe United States, 1776-1S9S," vol. i, pp. loS-iSS. 
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CHAPTER II 

FORMULATION OF THE SUPREME LAW 

DuaiNG the fait and winter of 1786-1787 the legislatures 
of the states, except Rhode Island, elected in the aggre- 
gate seventy-four delegates to the Philadelphia convention, 
and of these fifty-five accepted election. On Friday, the 
25th of May, 1787, the business of the convention opened 
with ttie unanimous choice of Washington as presiding 
officer. The sessions continued for three months with 
few interruptions. The delegates met with closed doors, 
and under the rule " that nothing spoken in the house be 
printed, or otherwise published, or communicated, without 
leave." They composed the most distinguislied body of 
Americans who have assembled at one time for any 
purpose. 

The Virginia delegates had arrived some days before 
the actual work of the convention began. James Madison, 
one of these delegates, had thoroughly acquainted himself 
with the history of confederacies, and came to Philadel- 
phia with a carefully prepared outline of a general gov- 
ernment. This outline, known as the Virginia plan, 
consisted of fifteen resolutions, and was submitted to the 
convention on the 19th of May, by Edmund Randolph, 
governor of Virginia, and one of the delegates from that 
state. 

The plan called for a radical remodelling of the Articles 
in conformity to the republican basis of the state govern- 
ments. Congress had consisted of a single house; the 
Virginia plan called for a national legislature of two 
branches : the lower chosen by the people, the upper in- 
directly by the a.'iscmblies. The Confederation made no 
provision for a chief executive; the Virginia plan pro- 
posed a national executive to be chosen by the national 
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legislature. Tliu Arlicli-s madv no provision for federal 
courts; the Virginia plan proposed a national judiciary, 
consisting of one superior tribunal and of inferior tri- 
bunals. These general provisions indicate the compre- 
hensive scope of the plan ; its details partook of a like 
quality. In brief, a national government should be estab- 
lished consisting of a supreme legislative, executive, and 
judiciary. 

The word "national" indicated the essential character of 
the proposed reform, and at once divided the convention 
into two parties, — the state party and the national party. 
The state party feared the formation of a consolidated 
government, and desired only to amend the Articles so as 
to secure a strictly federal government. This funda- 
mental difference between the two parties occasioned the 
long debato out of which grew the Constitution of the 
United States. 

A government organized strictly on a national basis 
would address itself primarily to individuals: therefore 
representation in both houses would be apportioned ac- 
cording to population, and the executive would be chi^iscn 
by popular vote. An elective judiciary was at this time 
unknown. In each state, as in England, at this time, the 
judges were appointed by the executive, with the consent 
of the upper house.' In a strictly national government, 
authority, legislative, executive, and judicial would be 
supreme, and the authority of the several states would be 
in every respect subordinate. 

If the government was organized strictly on a federal 
basis, the states, as independent and sovereign bodies, 
would lie at its foundation. It would rest upon them as 
distinct corporations, and would have no authority over 
individuals. The federal legislature might consist of a 
single branch in which, as under the articles, each stale 
might have one vote. Representation, therefore, would be 
equal but not proportional. The executive in such a gov- 
ernment would be chosen either by the state legislatures. 
or by the representatives of these legislatures in Congress. 
The federal judiciary might consist of the state tribunals. 
1, Georgia, and Vermont the kgiilalure 
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If it consisted of distinct tribunals, their jurisdiction would 
not extend over that of the state courts. In a strictly 
federal government authority would be limited, would be 
expressly delegated, and would never be superior to that 
of the respective states. 

On the morning of May aglh, Randolph, in an effective 
speech, reviewed the Articles of Confederation, pointed out 
their defects, and urged his colleagues to remedy them by 
the organization of a national government. To this end 
he submitted the fifteen resolutions which comprised the 
Virginia plan. 

There should be a national executive, a national legis- 
lature, a national judiciary, and a council of revision. 
The national legislature should elect the executive, but he 
should be ineligible for a second term. The legislature 
should consist of two houses, and should have power to 
veto all acts of assembly in conflict with the constitution, 
and also should have power to coerce refractory states. 
The lower house should be chosen by the people, but the 
upper house should be chosen by the lower house from 
men nominated by the state legislatures. Representation 
in both houses should be proportional to population, or 
to the contributions made by the several states to the 
general expense. The national legislature should elect 
a national judiciary. The council of revision should con- 
sist of the executive and the judges, and its duty should 
be to revise the laws before they went into effect. New 
states should be admitted into the Union; the Constitu- 
tion should be subject to amendment, and each state 
should be guaranteed a republican form of government. 

After his running commentary on the resolutions, Ran- 
dolph handed them over to the convention, which at once 
went into committee of the whole on the state of the 
Union. General Charles Pinckney, of South Carolina, 
then submitted a plan of which little is known.' It also 
was given over to the committee. For two weeks the Vir- 

' For a copy of Pmckney's draft, logcther irilb soTRe critical remarks 
by Prof. J. Fnnklin Jameaon, lee the Ainrrican //iifcrical Rtvien for 
April, 1903. Madison's well known eitiRiate may be found in his 
- " - ■ See also Professor Jamegon's " Studies in 

of \^i•^, and " Report of Ihe 
vol. i, pp. 89-167. 
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ginia plan was debated, article by article. Many amend- 
ments were suggested and a few were adopted. All the 
delegates agreed that tlie old Articles were inadequate, 
but ihey differed widely as to the best manner of correct- 
ing their defects. There was a prevailing sentiment, how- 
ever, that the three-fold division of government familiar 
to the states should prevail in the national plan; that the 
national legislature should consist of two houses, hke 
most of the state legislatures, and that the lower house 
should be chosen by the i>eople. But as soon as these 
broad outlines of the new plan were taken up in detail, 
almost hopeless differences of opinion at once appeared. 

The majority were jealous for tlie preservation of all 
the powers of the states, and formed what may be called 
the state party. They favored a plural executive ; and 
some wished an executive committee of three persons, 
each from a different section of the country. The colonial 
executives had been aided by a council, and the state party 
now demanded a council of revision. Some favored the 
election of the executive directly by the people: others, 
an election by the state l^slatures; others, an elec- 
tion by both branches of the national legislature, and 
others an election by the governors. Out of this confu- 
sion came tlie decision, on the 4th of June, that ihc election 
of the executive should be determined by the national 
legislature, but that he should not be re-ehgible after his 
term of six years. 

Up to the time of this decision the discussion appears 
to have been friendly ; but the apparently irreconcilable 
opinions of the members now led them into hostile speech, 
and it seemed to some that the convention must adjourn, 
having done nothing. Amidst all the differences of the 
hour, it was evident that there were two principal parties 
in the convention ; one, the state party, demanding a 
strictly federal government : the other, the national party 
which would, if possible, set up a strongly centralized 
government. Yet even thus early in the discussion the 
distinctive character of the North and the South appeared. 
The northern stales were commercial ; the southern, agri- 
cultural. Another difficulty which intensified differences 
wu the division of the states into large and small ; the 
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three largest in wealth and population being Virginia, 
Pennsylvania, and Massachusetts. 

While the provision in the Virginia plan on representa- 
tion was under discussion, it became evident that slavery 
would force yet another division in the convention. The 
pro-slavery parly demanded the equal representation of 
slaves ; their opponents demanded the exclusion of slaves 
from representation. Out of these differences of opinion 
grew the three great compromises of the Constitution: 
the first on representation, — the compromise between the 
large and the small states ; the second on slavery, — 
the compromise on the representation of slaves, caused 
by the contest between the free states and the slave states; 
and the third, the compromise on the regulation of com- 
merce and the slave trade, caused by the contest be- 
tween the commercial and the agricultural states. 

The great states earnestly supported the Virginia plan; 
the small states, with equal vehemence, demanded amend- 
ment of the old Articles. The issue was clearly drawn by 
the 9th of June, when at the request of William Patcrson, 
of New jersey, who spoke for the small states, the ques- 
tion of proportional representation was taken up. He and 
his party believed that the convention in presuming to 
make a new constitution was transcending its powers. 
Its duty was to amend the old Articles. These recognized 
the sovereignty of the states by allowing each an equal 
vote in Congress. Proportional representation, whether 
as to wealth or population, he said, was unjust to the 
smaller states. Georgia would have but one representa- 
tive. Virginia would have sixteen; the risk was too great; 
and he boldly declared that New Jersey would never join 
in such a plan. 

In vain did the spokesmen of the national party, and 
notably Wilson and Madison, defend proportional repre- 
sentation for both Houses, They could not persuade the 
convention that a state could preserve its sovereignty, and 
at the same time be a member of such a national govern- 
ment as they proposed. And they could not persuade the 
state party that it was the people and not the states that 
were to be represented in the new government. But the 
del^ialcs from the large states were in the majority, and 
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decided that representation in the lower House should be 
according lo some equitable ratio, and this, it was soon 
decided, should be the ratio adopted by Congress in 
April, 1783. for determining the quotas of the several 
states ; that is, according to the whole number of free 
white persons, and three-fifths of all other persons, ex- 
cepting Indians, not taxed. The small states, thus de- 
feated in their struggle to secure equal representation in 
the lower House, now strove vigorously to secure it in 
the upper; but they were out-voted by the larger states, 
and representation here, it was decided, should also be 
according to population. There was less difference of 
opinion respecting the remaining clauses of the Virginia 
plan, and by the 13th of June all its resolutions had been 
discussed, and the convention was ready to hear the final 
report of the committee of the whole. 

But the smaller states were not merely dissatisfied ; 
they were seriously thinking of retiring from the con- 
vention. Their delegates now met and outlined a plan 
which they placed in the hands of Paterson to present to 
the convention.' Known as the New Jersey plan, it 
was federal in character. Congress should consist, as 
formerly, of one branch, but should have power to regu- 
late trade and to levy taxes. The executive should consist 
of several persons, each chosen for one term only, and 
removable by Congress whenever a majority of the gov- 
ernors should make the demand, The plan made a 
provision for a supreme court, and for a system of requi- 
sitions on the states similar lo that in the articles of 
confederation. Paterson defended the plan as coming 
within the powers of the convention, and as likely to 
prove popular because similar to that of the articles. 
Either the convention must restrict itself to amending 
the articles, he said, or the delegates must go home and 
receive authority to substitute a new constitution for 
them. 

The small states had now taken a stand from which 
they plainly intimated they would not recede. The large 

. "787.- 
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states, which had controlled the convention thus far, were 
not dismayed, but proceeded to attack the New Jersey 
plan. James Wilson, of Pennsylvania, made a close com- 
parison between the Virginia and the New Jersey plans. 
By the Virginia plan, said he, the basis of the govern- 
ment would be the people ; but by the New Jersey plan the 
basis would be the stales. By the Virginia plan the rule 
would be the rule of the majority, but by the New Jersey 
plan it would be of the minority. The country would 
have a single executive by the Virginia plan, but. by the 
New Jersey plan, several executives. By the Virginia 
plan the new government would consist of the three 
branches familiar to the people in their state governments ; 
by the New Jersey plan there would be but one branch. 
By the Virginia plan the government would have the 
power to annul acts of the assemblies ; by the New Jersey 
plan it would be authorized to coerce the states. 

James Madison followed Wilson in a powerful speech, 
in which he pointed out that the New Jersey plan did not 
differ essentially from the old Articles of Confederation ; 
therefore, the old evils would continue, and the people 
would be no better off than before. 

Wilson and Madison were followed by Alexander 
Hamilton, who. in a remarkable speech, criticised both 
plans as inadequate to the wants of the country, and then 
he outlined a govcmmenl on a strictly national basis: a 
supreme legislative consisting of two Houses; members 
of the lower House chosen by the people for tliree years, 
and members of the upper Housechosen for good behavior 
by electors elected by the people. The executive, also 
chosen for good behavior, should be elected by special 
electors ; should have authority to veto all laws ; to make 
treaties with the co-operation of the Senate; to appoint 
the heads of departments, and to carry on war whenever 
declared. The national judiciary should be supreme in 
all matters of general concern which came before it. 
All acts of state legislatures violating the constitution 
and the laws of the United States should be null and 
void. The governors of the states should be appointed 
by the national government. Hamilton did not submit 
a detailed plan of government ; he merely sketched what 
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he considered the scope and general organization of a 
national system.' 

The question now before the convention was which 
plan to adopt. — the Virginia or the New Jersey, The 
large states, still controlling the convention, were intent 
on securing a strong national government, and the com- 
mittee of the whole reported the Virginia plan. For a 
few days the business ran on smoothly and minor changes 
were made in the plan so as to conciliate the small states, 
and particularly by omitting the word " national," which 
occurred twenly-stx times in the amended Virginia reso- 
lutions. It was dropped for the phrase, " government 
of the United States," or its equivalent. During the 
greater part of June, the discussion was of the organiza- 
tion of the legislature, whether of one or two branches ; of 
the ctMnposition of the executive, whether of one person 
or more ; and of the qualifications and terms of members 
of Congress. But there was one question which seemed 
beyond power of settlement : the basis of representation 
in the national legislature. Should it be proportional 
as Ihc large states now demanded, or one of state equality, 
as in the Articles of Confederation? On this issue the 
debate became angry. 

The state party elaborated the doctrine of state sover- 
eignty. If proportional representation was to prevail, the 
sovereignty of the small states, they said, would be en- 
dangered. In wain did the national party attempt to prove 
these fears groundless. In vain did they argue that 
there was less danger of combination between the great 
than between the small states. What had ihe great states 
in common, they inquired, and what evidence existed of 
the possibility of combination among them? 

Happily, just at this time, there appeared a third party, 
led by Roger Sherman of Connecticut, who detected the 
opportunity for a compromise. Between the national 
party and the slate party he declared there was a middle 
ground ; the states should not be ignored in the organ- 
ization of the new government ; they should compose 
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.1 part of its basis. The new government must 
consider both states and individuals; therefore, both the 
states as corporations and the people as individuals 
should be represented: the one in one branch of Con- 
gress, the other in the other branch. But Sherman's 
proposition did not please the small states, and they would 
have none of it. The great states, whose delegates were 
now becoming a little impatient at the stubbornness of 
Paterson and his supporters, would not modify their 
decision, and it was settled that the representation in 
the lower House of the national legislature should be 
proportional to population. This also pleased Sherman 
and his party of compromisers. 

It now remained for them to secure equal representa- 
tion of the states in the upper house. Here they antag- 
onized the supporters of the Virginia plan, some of whom 
lost their tempers at thought of the demand. A vote 
was taken : it stood five to five, — a tie. The disrup- 
tion of the convention seemed imminent. At this moment 
Charles Cotesworth T'inckney, of South Carolina, moved 
thai the question of representation be handed over to a 
grand committee and that the convention should adjourn 
for three days. A grand committee of eleven was 
elected and the crisis passed. 

But the grand committee was as divided over the 
question as the convention had been, and rejected the 
proposed compromise. There seemed no prospect of con- 
ciliation or agreement. Members of the committee, who 
were of the state party, re-affirmed their fears and de- 
clared that they would never confederate on the plan 
suggested by Sherman. Dr. Franklin, who was a mem- 
ber of the committee, at last secured harmony and per- 
suaded his colleagues to unite in a report. It was 
understood, however, that the report was not binding 
upon any member of the committee, and therefore, he 
might support or attack it as he cliosp on the floor of 
the convention. Frankhn went further than Sherman, 
as the report shows. In the lower House, each state 
should have one representative for every forty thou- 
sand inhabitants, and in the upper House an equal vole. 
Tc ffJH Uie great states it was agreed that the lower 
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Houseshould have the exclusive right to originate money 
bills, though these inighl be amended in the upper House. 
For two weeks the report was discussed. At last it was 
adopted, and thus ihe great compromise on representation 
was made. 

It was difficult, but less difficult, to agree on the details 
of representation. Much was said of the size of each 
House. There was fear that new states in the West 
might soon outvote old states in the East, if the basis 
of apportionment was too small. But Madison and a 
few other broad-minded members successfully urged a 
generous provision for the future, and warned the con- 
vention against any discrimination between the Kasl and 
the West. It was necessary, however, to establish some 
rule of apportionment and to this end Randolph sviggested 
a census. The idea was favorably received, but it was 
soon discovered that it involved difficulties. How should 
the slaves, most of whom were found south of Mason 
and DLxons line, be computed ? Should they be counted 
as persons or as property ? The question divided the con- 
vention. 

The southern delegates and some of the northern de- 
manded that slaves should rank as free persons. The 
opponents of slavery answered that slaves were property 
and for that reason the oxen and cattle of the North 
should be included iu the census. At this moment Hugh 
Williamson, of North Carolina, came forward with a 
compromise : the enumeration in the census should be 
of all free persons and three-fifths of all others; but his 
compromise provoked a heated discussion. Massachu- 
setts, New Jersey and Pennsylvania demanded Ihe ex- 
clusion of slaves ; Georgia, South Carolina, and Delaware 
insisted upon their representation equally with white men. 
North Carolina. Virginia, and Maryland, though slave- 
holding slates, favored the northern idea. 

In the debate which followed, the importance of 
slaverj- to the South was fully set forth by its leading 
delegates. The opponents of slave representation ob- 
jected to it because of ils encouragement to the slave 
trade and here the matter was left, — for by a unanimous 
vote Randolph's motion for a census was rejected. 
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At this point Gouverneur Morris, of Pennsylvania, 
proposed that taxation should be in proportion to repre- 
sentation, which was agreed to with the understanding 
that direct taxation was understood; but if property was 
to be taxed, and slaves were property, then the South 
would bear a heavy burden ; and several of its delegates 
at once declared that the South would never join in the 
union unless it was granted a representation of three- 
fifths of its slaves, — from which position the southern 
delegates could not be driven. While it was possible that 
their request might be voted down, the effect was not in 
doubt ; the slave-holding states would reject the plan 
when submitted to them, therefore the demands of the 
South must be granted or a compromise of some kind 
be arranged. 

Rhode Island had not sent delegates. New York, in 
the persons of Yates and Lansing, had retired from the 
convention when Sherman's compromise on representa- 
tion was carried; and of the ten states remaining six 
were southern. To win the support of the South to the 
new plan, the propositions for a census and representa- 
tion of three-fifths of the slaves were renewed, and 
through the skilful management of Gouverneur Morris 
a compromise was agreed on: that representation should 
be according to direct ta.xation, and that both direct taxes 
and representation should be apportioned according to 
population. and by the term "population "should be under- 
stood all free while persons and three-fifths of the slaves. 
The vote of North Carolina and Georgia carried the prop- 
ositions, and the compromise on slave representation was 
made. 

The two compromises were reported to the conven- 
tion by the committee on the i6th of July; the decision 
about to be made would determine the fate of the new 
plan. The managers sagaciously united the two compro- 
mises so that the vote must be on the wliole report. This 
strengthened its chances of success, for the small states de- 
sired the equal representation which they would secure in 
the upper house ; and the slave states desired the slave rep- 
resentation which they would secure by the second part 
of the report. As the vole proceeded, it was discovered 
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that the fate of the two compromises would depend upon 
the vote of North Carolina. It voted yea, and the com- 
promises were carried. The victory did not, however, 
restore harmony to the convention ; scarcely a member 
was satisfied. There were louder hints than before of 
immediate adjournment and another federal convention, 
but all ended in talk. 

Ten days were then spent in agreeing on the details 
of the distribution of power between the general govern- 
ment and the states. Then, on the 26th of July, the 
Virginia plan, which had expanded into twenty-three 
provisions, the New Jersey plan, and Pinckney's plan 
were handed over to a grand committee which was in- 
structed to report a constitution. An adjournment was 
then taken till the 6th of August, 

It was during these eleven days that the Constitution 
or plan of government of the United States was given its 
first form. When the convention re-assembled, each mem- 
ber was supplied with a printed draft of a constitution 
of which a few copies are in existence. The twenty-three 
resolutions submitted by the committee show at a glance 
ihe great changes which its members had made in the plan. 
The executive should serve one term of seven years, and 
could never again be a candidate for the office. His title 
should be His Excellency. He should be impeachable by 
the House of Representatives, but should be tried before 
Ihe supreme court. The states should pay the members 
of the national legislature. A senator could hold no office 
under the United States till one year after his retirement 
from the Senate. The committee also reported a cumber- 
some method of settling disputes between states. 

The delegates now settled down to a careful revision of 
the committee's report. Matters went on smoothly until 
the article was reached forbidding Congress to levy an 
export tax, or to impose a tax on imported slaves, or in 
any way to hinder the slave trade; or to pass a tariff 
law except with the consent of two-thirds of the members 
present in each House. Not to tax exports was a novel 
idea, and was objected to by some of the southern mem- 
bers, who feared that if this power was denied to the 
general government, it would be exercised by the states. 
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and thus the agricultural would be brought under the 
control of the commercial states. Until this time every 
government on earth had taxed exports. The sound doc- 
trines of Adam Smith and his school were now for the 
first time having their effect in organic legislation, and 
the ancient practice was for the first time discarded. 

South Carolina and Georgia were the slave importing 
states, and to please them the provision protecting the 
slave trade had been inserted. They insisied that their 
prosperity depended upon the abundance of slave labor 
which, according to their account, implied the free im- 
portation of slaves. The idea, however, was repugnant 
lo many delegates, and Luther Martin, of Maryland, pro- 
posed that the importation of slaves should be taxed. 
This brought the matter to an issue, and precipitated a 
long and somewhat bitter discussion. Free states and 
slave states were contrasted in wealth and progress, and 
religion and morahty as touching slavery were discussed. 
There seemed no way of settling the matter till Gouver- 
neur Morris suggested that the questions of taxing im- 
ported slaves, of taxing exports, and of passing tariff 
acts, which at this time were called navigation acts, should 
be sent to a special committee, and his motien prevailed. 
The North was anxious to secure the provision for a 
tariff act and ihe South for the right to import slaves. 
A compromise was agreed on. The importation of slaves 
was permitted until 1808: Congress was empowered to 
pass a tariff act, but exports should not be taxed. This 
was the third great compromise of the plan of govern- 
ment for the United States. 

The draft by the grand committee, now much modified 
by amendment, and alt clauses, action on which had been 
postponed, were, after a week's further debate, handed 
over to a committee of eleven, which reported from day 
to day till the 8th of September. All the articles, as they 
had been agreed upon, — and they were a series of com- 
promises, — were then given over to a committee on 
arrangement and style, which four days later reported a 
draft of a constitution. This was engrossed. 

At the last moment, the basis of apportionment was 
changed in order lo strengthen the Constitution with the 
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smaller slates, but many of the members pointed out ob- 
jectionable features in the plan, and intimated that they 
tould not approve of it. It seemed that the Qinstitution 
might be left a mere piece of parchment on the secretary's 
desk. 

To win votes an<l secure its adoption, Franklin now 
wrote a conciliatory speech, which, because of infirmity 
he was unable to read to the convention, was read by 
James Wilson, and undoubtedly effected its purpose. 
Gouverneur Morris had handed in a form of approval 
which he hoped would satisfy the discontented : " Done in 
convention by the unanimous consent of the states pres- 
ent," which Franklin incorporated in his speech. But his 
conciliatory speech had no effect upon sixteen of the dele- 
gates, who resolutely kept out of the room while ihe 
signing proceeded. Washington was the first to affix his 
name; then the delegates, in the geographical order of 
their states, beginning with New Hampshire, added theirs. 
Alexander Hamilton alone signed for New York.' 

The great matter so long in doubt was now settled, and 
Dr. Franklin, whose anxiety for the success of the new 
plan had not been concealed, looking toward the presi- 
dent's chair, pointed out the figure of the sun cut on its 
back, and observed to a member near him, that painters 
had found it difficult to distinguish a rising from a setting 
sun. " I have often and often in the course of the session 
and the solicitude of my hopes and feans as to its issue, 
looked at that behind the president witlioiit being able 
to tell whether it was rising or setting, but now at length 
I know that it is a rising and not a setting sun." On the 
evening of the 17th of September, the delegates again 
assembled but only for social intercourse, Their work 
was done. 

The Constitution which they had framed was composite, 
as was the plan of national government which it outlines. 

' Of IhB fifty-five dtlegalM whn altended Ihe convention. thirlT-nine 
■■EiMd Ihe conMilution. Koui refused lo sign, — Gerry. L. Martin, 
Muon. utd Randolph. Twelve were absenl.ofwhom seven are known 
W h»ve approved it, and □[ the twelve only three are known to have 
oppoted it. See Jameson's article in " Report of Ihe American Histori- 
cal Auocutkin, 190:," vol. i, pp. 157-160. 
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It was written in its final form by Gouverneur Morris,' 
and was arranged under his hand, but not in the order in 
which its parts had been completed by the convention. 
Of a preamble nothing had been said during the debates. 
and this brief introduction to the instrument was added 
probably by Morris. The phrases of the preamble can be 
traced back for two hundred and seventy years through 
American charters and plans of union; but its immediate 
source was the plan of government submitted by Dr. 
Franklin in 1775. Its phrases seem to have been selected 
by Morris from the wealth of material at hand. 

The Constitution existed in outline in Ihe Virginia plan 
submitted by Edmund Randolph, but it also was outlined 
in part in the New Jersey plan and in the sketch read by 
Alexander Hamilton. The investiture of power in three 
departments closely followed the models set in the state 
constitution.s, which instruments, indeed, were the imme- 
diate source of most of ils derivative provisions. The 
titles " senate " and " house of representatives " were in 
use in five stales,' and the clauses defining legislative pro- 
cedure were transcripts from state constitutions. The 
qualifications for the age and residence of senators and 
members of the House were common to organic laws of 
the slates. New York and South Carolina set a precedent 
for a census. The division of senators into three classes 
had a precedent in South Carolina, and annual legislative 
sessions were common to all the states. Until the Articles 
of Confederation, no national constituton had provided 
for the publication of the journal of the legislature. , The 
exclusive right of the lower house to originate money 
bills, following the precedent of Parliament, prevailed in 
all the states. The power of impeachment and the pro- 
vision for the trial of the impeached were similar to slate 
provisions on the subject. The clauses on the powers of 
Congress were elaborated from the like clauses in the 
Articles of Confederation. From the state constitutions 



I The original is preierved in ihe librarv of ihe Department of State 
in Washington. It W no title; the articles and sections but not the 
clau»» are numbered. 

< New Harap<hire, Massachusetts, New York, Virginia, North Caro- 
lina, and South Ckrolina. 
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came the clause on the habeas corpus and on ex post facto 
laws. The hmitations of the powers of the states had a 
partial precedent in the Articles of Confederation, but most 
of them had been worked out by hard experience in 
administration. 

South Carohna was the only state which gave its execu- 
tive the veto power, but the remaining functions of the 
executive were more or less carefully defined in all the 
stale constitutions. The closest analogy for the provi- 
sions on the national executive was the provisions on the 
executive in the constitution of Massachusetts. The title 
'■ president " had been used in the Virginia charters, and 
occasionally in tlie charters of other colonies, and was 
used as the title of the exeailive in five states.' Even 
the method of choosing the president by special electors 
was anal<^ous to that of choosing state senators in Mary- 
land, but the precedent was not a close one. The powers 
of the executive resembled those which had been granted 
in the state instruments, and which had been proposed in 
early plans of colonial union. Georgia and New York 
provided for a message from the governor, and in most 
of (he states that officer had aulhoritj- to call the legisla- 
ture in extra session. Strictly speaking, no one state fur- 
nished a prototype for the president. The presidency in 
£o f ar as defined by the Constitution was a composite 
office, representing an aggregate of powers and functions. 
The office of vice-president was not thought of until 
toward the close of the convention, and then as a com- 
promise measure to prevent a hiatus in the government ; 
but a similar officer could be found in New Jersey, Penn- 
sylvania, and South Carolina. 

The article on the judiciary approached closely to origi- 
nality. With no exact precedent for it in histor>% it was 
worked out as an agency to meet an obvious demand. 
Among the reforms early demanded after the ratification 
of the .Articles of Confederation, had been that for the sep- 
aration of the powers of government and the organization 
of a separate judicial department. In some details the 
judicial article ran back lo the judiciary provisions in 
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the state constitutions, but only so far as these outlined 
the mere process in judicial proceedings. The jurisdiction 
of the national judiciary was a distinct creation. The pro- 
vision on treason has its precedent in the British statute 
of 1352. Morris took the judicial article as it came to 
him from the convention, and transcribed it with a few 
verbal changes. The provision respecting public records 
was obviously necessary, as was also that for the admis- 
sion of new stales and the obligation of the public debt. 
The Constitution was. therefore, the embodiment in 
written form of a system of national government which 
had been worked out in this country during the colonial 
period, and the roots of which ran deep into very ancient 
soil. It was a plan of government, not a code or a 
statute. It does not resemble an act of the legislature; 
it is an embodiment of working principles defining with 
practical accuracy the co-relation of its parts and depend- 
ing upon its administration. But when it was sent forth 
for the approval of the people in the several stales, it was 
considered as nothing more than a new plan of federal 
government based upon familiar republican principles.' 

' For a critical account of (he sonrce* and the authorahip of the 
Conititution, see the author's " Conslilutional History of the United 
Slates, I76s-i8g5," »ol. i!i, pp. 463-515; for ihe Federal Convention and 
ill work, id. vol. i. pp. 291-595. See also Curtis'a " Constitutional His- 
(ory of the United States, vol. i; Bancroft's "History of the Forma- 
tion of Ihe Conatilution," vol. ii, and Meigs's "The Constilulion in the 
Federal Convention." The most importani minor anthoiiiies and spec- 
ial article* are died in the above, fassim. 
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FIRST PRINCIPLES 

In acknowledging the receipt of a copy of " The Federal- 
ist " ' on the zSih of August, 1788, Washington wrote to 
Hamilton : " When the stringent circumstances and fugitive 
performances which attend this crisis shall have disap- 
peared, that work will merit the notice of posterity, be- 
cause in it are candidly discussed the principles of 
freedom and the topics of government which will always 
be interesting to mankind so long as they shall be con- 
nected in civil society." This was written when the long 
debate over ratifying the Constitution had closed, and 
preparations were in progress for the election of President 
and Vice-president and the inauguration of the new 
government. 

The authors of the Federalist — Hamilton, Madison, 
and Jay — addressed it to the people of the state of New 
York. The Anti- Federalists looked upon it merely as a 
party pamphlet and attempted to answer it," but their 
pamphlets have long been forgotten. It remains the earli- 
est authoritative interpretation of the Constitution, and 
of tile principles on which government in America is 
founded. Alexander Hamilton, its chief author, was the 
, first to suggest a federal convention,' and his sketch of a 

> The ciutions In ihis chapter are to the first edition of "The 
Federoliil." 

* The meat influentul Anti- Federalist pamphlets were Richard Hcnr^ 
tree's " Observation! of the System of Government Proposed by the late 
Convention"; known also as the " [fliers of a Federal Farmer' ; GeoT|te 
Mwon's " Objections to the Federal Constitution." and Elbridge Gerrj's 
' ObMrraiion* on (he New Constitution and on the Federal and Stale 
Cod vent ion*," by a Columbia Patriot. These and other pamphlets on 
the Contlttntion published du line its discuision by the people, 1787-17SS, 
have been collected atid edited liy Paul Leiceiter Ford, Brooklyn, New 
York. iSSS. 

• In 1780. 
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government presented to the federal convention contained 
twenty-two provisions which ultimately were embodied 
in the Constitution.' James Madison was undoubtedly 
the originator of the Virginia plan, and his activity in 
the convention has given him the name of the " Father 
of the Constitution." John Jay personified the better in- 
fluences which secured the adoption of the Constitution 
by New York.' 

It has been well said that "The Federalist" is " the first 
exposition of the Constitution, and the first step in the long 
process of development which has given length, meaning, 
and importance to the clauses agreed upon at Pliiladei- 
phia. It has acquired all the weight and sanction of a 
judicial decision, and has been constantly used as an 
authority in the settlement of constitutional questions." 

The primary purpose of its authors was to show that 
the Constitution embodied the principles of republican 
government ; that it was analogous to the state consti- 
tutions, and that it was adapted to the wants of America. 
The first number appeared just forty days after the ad- 
journment of the convention. At first the plan of the 
authors was to limit the essays to twenty or twenty-five 
numbers, and to have them appear in the Independent 
Journal and the New York Packet, at intervals of three 
days. In order to influence the people of other states than 
New York, in which the question of ratification was pend- 
ing, the earher essays, to the number of thirty-six. were 
printed in a small volume, which bears the date of the 
17th of March. 1788. The remaining forty-nine essays 
were completed early in the following May. and on the 
28th of that month were published as a separate volume. 
On the 17th of June publication in the newspapers was 



s as presented by him (o 
the cunvention were impracticable. 

* " Tlie Federalist" consists o( eighly-five papers. The dislribulioii 
of Ibe authorship has long been a matter nf dtspule ; twelve of the num- 
bers may have been written either by Hamilton or by Madison. Frcim 
■he best evidence we have, the assignment seems to be as follow* : to 
HamlltoD £fty-anc. lo Madilon fourteen, to Jay live, lo Madison and 
Hamilton, jointly. thie«, to Madison or Hamilton twelve; see H. C. 
IjKlge's "Critical Paper on the Authorship of 'The Federalist,'" io the 
intri^Jaction of his edition of it. 
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resumed, and completed on the 15th of August; thus the 
first volume of " The Federalist " was in print before the 
second was written. It was on the receipt of this first 
volume that Washington wrote to Hamilton, as quoted at 
the opening of this chapter. 

The burden of the argument running through the essays 
concerns an ahernative: the adoption of the Constitution 
or the dismemberment of the Union, Jay, who at this 
time was secretary of foreign affairs, and whose famil- 
iarity with them made him an authority, wrote of the 
American confederation as one of the governments of the 
world, which, organized in time of war, had proved in- 
effective under the tests of peace. Several confederacies 
had been suggested as the remedy for political ills in 
America, but the true remedy, he wrote, was a federal 
government vested with sufficient powers for general and 
national purposes. United America would be the best 
security against foreign hostilities. Only through an effi- 
cient national government could treaties be made, or the 
violation of them be punished. If foreign relations were 
under the control of the national government, the states 
would not be tempted to commit injustice or breaches of 
faith. The nearness of the states to the territory of Spain 
and Great Britain ' was a constant menace to the public 
peace. The national government would not be affected 
by local interests, but would promote the welfare of the 
whole. Availing itself of the experience of the ablest men 
of the whole country, it would follow a uniform policy of 
administration, which would be impossible if several con- 
federacies were fonned. " When a people or a family 
divide." wrote Jay. " it never fails In be against them- 
selves": therefore, the first duty of the American people 
was to form a more perfect union.' 

Jay's papers on the desirability of a union under a 
strong national government follow Hamilton's introduc- 
tion.* in which the general plan of the essays is outlined. 
Though Hamilton's essays, which form the greater portion 
of the entire work, touch upon nearly every detail in the 
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proposed plan of government, the general course of his 
argument is direct and easy to follow. In both a political 
and an economic sense, the plan of government embodied 
in the Constitution would, he said, he the most economical 
for the American people to institute, and chiefly because 
it provided adequate protection of the paramount interests 
of the nation. One national government, supreme in its 
jurisdiction, would be cheaper than several confederacies: 
(or each of these would not only be compelled to maintain 
a separate poHtical system, but also to meet the expenses 
which rivalries, jealousies, and personal animosities, inci- 
dent to adjoining republics, would inevitably produce ; in 
proof of which Hamilton cited the civil dissensions which 
had broken out in Massachusetts, under Daniel Shays, in 
1786: those in the Wyoming valley in Pennsylvania, be- 
tween the Connecticut emigrants and those claiming land 
under a Pennsylvania title in the same year; and those in 
western North Carolina, between that state and the people 
of Franklin, in 1787.' 

Could hostile confederacies preserve the peace better 
than the states ? Undoubtedly not, because the danger of 
wars would be increased. States unfavorably located, 
and unable to share in the advantages of ports of entry, 
would unite in hostile groups. No state would be willing 
to pay tribute to another. Independent and sovereign 
states, therefore, meant ceaseless war; from which pros- 
pect the inference lay that the more perfect the union of 
the states the less provocation there would be for war. 
.Union alone would prevent them from falling into irrec- 
oncilable factions ; thus in every sense the formation of 
Ihe Union complied with the dictates of a true political 
economy. 

And here Hamilton answered an objection which had 
been made to the Constitution. — that it did not provide 
against standing armies.' A firm union would remove 
the tendency toward war. Exemption from the need of 
armies would thus become a powerful, if not the chief 
deterrent of domestic faction and insurrection; there- 
fore, it was unnecessary to provide in the Constitution 
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against standing armies. The people were fully protected, 
in this regard, by the limitation on Congress to provide for 
an army for a longer period than two years,' The public 
liberties could not be overturned in so brief a time, The 
plan gave ample protection to the liberties of the people 
by its distribution of civil power into distinct departments, 
by its maintenance of checks and balances in legislation, 
and by its institution of courts, composed of judges hold- 
ing offices during good behavior and thus being inde- 
pendent. But above all the system was based upon the 
direct representation of the people. It was tlieir govern- 
ment, was subject to their will, and was responsive to 
whatever changes they might see fit to make in it.* 

Montesquieu had maintained in his " Spirit of Laws," 
that a confederated republic could not extend over a large 
country because the jealousies inevitable among confed- 
erated states would constantly tend to limit the extension 
of its jurisdiction.* The eminent Frenchman's criticism, 
Madison explained, did not apply to the proposed plan. 
There was a distinction between a national union and a 
confederac>' ; between a mere consolidation of states and 
a union of states upon the principle of representation.' 
The mechanical organization of the national government 
tended to prevent the existence of factions,' and, there- 
fore, to remedy the fatal propensity of republican govern- 
ments. Madison remarks that it is natural for men to 
hold different opinions, and especially on government; 
whence it follows that the first object of government is 
to protect the faculties by which these opinions are 
formed. Government should protect both the rich and 
the poor, and justice should hold the balance between 
parties. No faction can permanently settle the gravest 
questions which arise in a state; namely, the apportion- 
ment of taxes, the regulation of commerce, and the en- 
couragement of home manufactures. Interests apparently 
M irreconcilable as these can be settled only by enlight- 

' Anicle I, section 8. clauie ii. 

* "The Federaliil," No. IX, 
» The ■' Spirit of Lawn." book IX, chap, i. 

* " The Federaliil," No. XIV. 
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ened statesmen, and yet enlightened statesmen are not 
always to be found in a country, whether great or small. 
For lliis reason the form of the state, that is, its mechan- 
ical organization, he believed, should, as far as possible, 
contribute to the solution of the problem. If a state has 
no enlightened leaders, it must be saved from itself, if 
possible, by the form under which the principles of its 
government arc administered. 

This emphasis of the mechanics of government, the 
mere form of the stale, is made throughout " The Federal- 
ist," and reflects the dominant political thought of the 
times in America. Madison calls it the great mechanical 
power in government.' He argued, as did Hamilton and 
jay, that there is a necessary connection between the char- 
acter of a government and the form which the government 
takes. And this harmony between the principles and the 
form of republican government was attainable, in Hamil- 
ton's opinion, either by awakening like passions and 
interests in the majorily of the people, or by securing a 
mechanical organization in the state which would prevent 
concert in oppressive measures. As the first is impossible, 
the second must be sought ; " whence his emphasis of the 
value of the mere form of republican government. The 
form proposed in the national Constitution was, he de- 
clared, the practical approximation to this ideal. 

By the form of the government is understood the divi- 
sion of its functions, the separation of its parts, and the 
relation existing among them. And, first of all. the form 
is republican because it is representative: the legislative, 
the executive, and the judicial embodying and represent- 
ing the will of the people in the direction and control of 
the public business. The parts are not independent. The 
legislative power is vested in Congress, yet the chief exec- 
utive participates in legislation. The judicial power is 
vested in one supreme court and in inferior courts; but 
the judges are appcwnted by tlie President with the consent 
of the Senate, and are removable on impeachment by the 
House of Representatives and conviction hy the Senate.* 
The President is removable in the same manner. 
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This statement of the distribution of the powers of the 
government does not now give an adequate idea of what 
the authors of " The Federahst " meant by the importance 
of the civil form. They could not have, save in theory, an 
extensive knowledge of the actual working of the form 
they advocated in administration. To them the principles 
of the government were clear, and the form was, as it 
were, wedded to the principles. Adherence to the form, 
therefore, meant adherence to the principles ; whence it 
followed, as a practical matter, that the authors of " The 
Federalist " extolled the concrete form of the proposed 
government, because in supporting the form the American 
people would secure the benefits of the principles on which 
the form is based. They referred to the government as 
it would be in actual operation, and to the Constitution as 
a practical working system ; so they emphasized provi- 
sions which we inherit as long accepled facts. The two 
Houses of Congress are not chosen at the same time nor in 
the same manner, nor for the same term, nor to perform 
at all times the same duties. The President is elected in 
still another way to perform different duties and for a 
diflfercnt term. The courts are organized in yet a different 
way. The government is so composed that there will be 
no lapse or hiatus in any department. The Constitution 
makes provision for a continuing system in every depart- 
ment ; it is planned to be perpetual, but it depends directly 
upon the will of the people for its perpetuity. 

The evils which government is designed to prevent, 
or to overcome, are a constant element in human society ; 
and the best that can be hoped for in government will be 
realized under that civil form, which, in actual operation, 
realizes this purpose with the least violence of principle, 
and to the greatest advantage of the people. The authors 
of " The Federalist " did not deny that government Is an 
artificial thing; they nowhere claimed, as is often claimed 
in our day, that it is an organism. They viewed it as an 
agreement, or compact, made for a specific purpose. 
Madison's notion, — and Webster held to it after him, — 
that the people must be saved from themselves, is a 
confession of belief in the mechanical theory of govern- 
ment which prevailed at the time that our Constitution 
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was made. Thai notion belongs, as many now believe, to 
a creed outworn. Whatever may be said of the truth of 
that notion as a philosophical proposition, it proved a 
working theory in American government. The authors 
of " The Federalist " could do no more than argue that ihe 
national system proposed in 1787 would secure the ends 
outlined in the preamble to the Constitution : that it would 
'■ form a more perfect union, establish justice, insure 
domestic tranquillity, provide for the common defence, 
promote the general welfare, and secure the blessings of 
liberty," 

When the Constitution was framed, that trust in the 
wisdom of the people which we find expressed commonly, 
by American statesmen through the nineteenth century, 
and notably in the time of Lincoln, did not exist. On the 
contrary, the makers of the Constitution, with t'le possible 
exception of James Wilson, repeatedly showed during 
the debates of the convention their lack of faith in the 
capacity of the people to govern themselves wisely. Most 
conspicuous among those who doubted the capacity of the 
people for self-government was Elbridge Gerry. This 
distrust of popular government was in the air at the close 
of the eighteenth century, and must be taken into account 
in any attempt to trace the growth of popular govern- 
ment in America. This distrust lies at the bottom of the 
insistence which Hamilton and Madison put upon the 
importance of the mere form of the government, — the 
mechanics of the state. 

The arguments in " The Federalist " were advanced 
to show that the adoption and preservation of the repub- 
Mcan form, as embodied in the Constitution, was essential 
to the welfare of the American people. The Union rtiust 
be established, otherwise America would be ruined. And 
first, without the Union, the industrial prosperity of the 
country would be destroyed.' A national government like 
that proposed could alone protect the commerce and man- 
ufactures of Ihe country. This meant in brief, that the 
war powers and the resources and functions of the 
national government must be adequate to the protection 
of the people. 

1 "TheFederali3l."No. XI. 
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State experience under tlie Confederation had proved 
the impossibility of supporting a general government by 
direct taxation.' Laws levying direct taxes had mulli- 
plied, but the state treasuries remained empty. The sys- 
tem of direct taxation had ruined trade. Excises, that is, 
internal indirect taxation, had proved unpopular, there- 
fore the chief source of national revenue must he a lax 
upon imports. The system of taxation must be applied 
(or the benefit of the people at large, and that could 
best be done under a general union. The national gov- 
ernment could collect such a tax more cheaply than could 
thirteen separate state governments." 

" The Federalist " emphasizes the distinction between 
a confederation and a national government:* the first 
being based upon civil corporations, wrhich in America 
were the several slates : the second being founded upon 
the people of the country, irrespective of their state affili- 
ations. A confederation addresses itself to states, repre- 
sented by legislatures and governors, and executes its 
laws indirectly through them. A national government 
addresses itself directly to individuals and executes its 
laws through and upon them. The defect in a confed- 
eracy is the lack of a sanction to its laws ; in a national 
government the decrees and purposes of courts of law can 
be enforced directly upon the individuals affected by them. 
As large bodies of men act with no more justice than do 
individuals, the civil harmony in a confederation is less 
than in a national government, and harmony is preserved 
by the form of the government as well as by the self- 
interest of the individuals. The principal danger to which 
a confederation is subject is the secession of its members, 
the effect of which is the dissolution of the Union, because 
no member of it has power to control the adherence of 
the rest.* 

Hamilton, in analyzing the defects of a confederation, 
dwelt upon its tendency to degenerate into a military 
despotism.' The only means to prevent its disruption 
would be in the last resort, — the coercion of arms, which 

> '"nie Fedrralisl." No. XII. » Id. No. XIII. 

• Id. No XV. * Id. No. XVI. 

» Id. No*. XVII. xviir. 
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means civil war. In a national government peace and har- 
mony might be preserved by the coercion o£ laws ; that is, 
by the adjustment of legislation to the changing wants of 
the people. 

Many of the opponents to the national plan, in 17SS, 
declared that the proposed government would be too 
powerful and would absorb the states. Hamilton and 
Madison thought it far easier for the state governments 
to encroach upon national authority than for the national 
government to encroach upon the states, and they based 
their opinion upon the greater degree of influence which 
the state governments would possess immediately with the 
people, because of their closer relations with them. From 
this it followed that until the national government exer- 
cised the same means as the states, and possessed the same 
powers of reaching individuals, it would be subordinate 
to the slate governments.' So Hamilton argued that 
tliere could be but one remedy for the weak attachment 
of the people to their national government, and that was 
a better adminisl ration of the national government than of 
the state governmenls. The strength of the new govern- 
ment would be tested by the efficiency of its administra- 
tion. This is the grand political deduction from " The 
Federalist." 

" The streams of national power flow immediately from 
that pure, original fountain of all legitimate authority, — 
the consent of the people themselves." ' This declaration 
by Hamilton is in principle the keynote of our national 
system, and the principle il figures runs through all the 
great decisions of the supreme court on the nature of our 
government.* 

The Anti- Federalists, in the ratifying conventions, 
made common objection to what they called the provision 
in the Con.stitutinn for a standing army.' The answer in 
" The Federalist " is that a small army is necessary for 
the protection of the frontier, and that a navy is essential 

» —The Fedftalisl." No. XVI. > Id No. XXII. 

* It is applied and elaborated by Chief-Juslice Marshall, in McCul- 
loufh V. Manfland. 4 Whealon. ji6 (1S19), and again in Cohen* v. Vir. 
ginia, 6 Wheaton. 164 (i8ai). 

* Article I, leclioa 8, clauae 11. 
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to ihe commercial welfare of a free people.* A person 
writing on the subject to-day would speak of the people 
of the United States as constituting tlie equivalent of a 
standing army. Our population is now more than sev- 
enty-five millions and represents, practically, an irresist- 
ible power. The economic force of America in the world 
to-day is incalculable; it is sul^cient, if justly utilized, to 
maintain the peace of the world. " The Federalist." 
however, makes no such reference or explanation. The 
army and the navy, made possible by the Constitution, 
were to be used to guard the frontiers and to protect the 
commerce of the country. The Anti-FederaHsts empha- 
sized the objection to a standing army and made vigorous 
references to the attempt of Great Britain, in 1776, to 
coerce the colonies. They did not. or would not. conceive 
of the government of ihe United Stales as being the gov- 
ernment of all the American people. They conceived it 
to be a thing apart from Ihe people, and therefore its 
powers should be reduced lo the lowest terms. In defin- 
ing the provision for an army and navy, Hamilton applied 
his usual economic test : a national army and navy would 
be less expensive and more efficient than ships and troops 
supported by the several states. They could be directed 
more effectively tlian state forces, especially as they were 
to be under the charge of a commander-in-chief,' 

At the time the Cnnslitution wa.s made, the tendency in 
constitutional reform was but slightly toward the limita- 
tion of the power of the legislature, but strongly toward 
a limitation of the |>o\ver of the executive.' Hamilton 
held to the principle that " it is better to hazard the abuse 
of confidence than to embarrass a government and en- 
danger the public safety by impolitic restriction on the 
legislative authority."' To this extent, at least, he was 
a democrat, that he would trust the people to watch over 
thdr own interests. He considered the danger, that the 
civil authority would be subordinale to the military, as 
passed ; indeed, the peril was rather the other way. But 
he concluded that public confidence in the government 

» "The Ftderalist,"Na. XXIV. » Id. No. XXV. 

' See the chapters on Ihe itale conllitutioiu, /tv/. 
* "The Fedcralin," No. XXVI. 
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and the obedience of the people to il would be proportioned 
to the goodness or badness of its administration ; and 
here he left the whole matter.' 

" The Federalist " presumes that the national govern- 
ment will be in the hands of men superior to those who 
direct the affairs of the several states, because of the 
larger queslions involved; and this, whether these men 
were chosen directly by the people or indirectly by the 
state legislatures, But on this point " The Federahst " 
spoke to a doubting people who had quite lost confidence in 
federal unions because of the failure of the Confederation. 
For some lime beiore its collapse, in 1786-1787, the ablest 
men in the country were in the service of the states, and 
it seemed doubtful that service under ihe United States 
would ever again attract them. Washington found it 
difficuh to secure the right kind of men to fill the otBces 
in the new government. In this respect men and things 
have changed ; federal offices are now preferred to state 
offices. Hamilton anticipated this. He believed it would 
follow, as soon as the most important interests of the indi- 
vidual were in any way identified with the organization 
and interests of the national government. 

A common objection of the An ti- Federalists to tlie 
Constitution was the power of ta.valion which they asserted 
it gave to Congress. They claimed that the power was 
unUmited, and would in all probability be abused. The 
reply of " The Federalist " was complete : " Money," 
says Hamilton. " is, whh propriety, considered as Ihe 
vital principle of the body pohtic ; as that which sustains 
ils life and motion and enables it to perform its most 
essential functions. A complete power, therefore, to pro- 
cure a regular and adequate supply of it, as far as the 
resources of the community will permit, may be regarded 
as an indispensable ingredient in every constitution. 
From a deficiency in this particular, one of two evils must 
ensue : either the people must be subject to continual 
plunder, as a substitute for a more eligible mode of supply- 
ing the public wants, or the government must sink into a 
fatal atrophy, and in a short course of time perish." ' 
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And he laid it down as a polilical maxim "That in the 
usual progress of things, the necessities of a nation in 
every step of its existence will be found at least equal 
to its resources." ' From this follows the inference that 
the power of the general government to utilize its re- 
sources should be unlimited ; therefore there should be 
an unhmited power of taxation. The national govern- 
ment would thus secure the first condition of maintaining 
public credil. 

The exercise of the power would be the test of con- 
gressional discretion. In the exercise of this discretion 
the people themselves would bear the responsibility, for 
they would select their own representatives. The con- 
trolling principle in the exercise of the taxing power, 
Hamilton maintained, is the same as that which prevails 
in the organization of the government itself: a national 
government must contain within itself every power that 
is requisite to the full accomplishment of the objects 
committed to its care and to the complete execution of 
the trusts for which it is responsible, and be free from 
control, save a regard to the public good,* He deduced 
three principles of administration from his general prin- 
ciple of taxation : first, that as there can be no possible 
limits assigned to the casualties and dangers to which 
3 government may be subject, the power of providing 
against them should have no other twunds than the exi- 
gencies of the nation and the resources of the community; 
secondly, thai as revenue is the means for meeting these 
exigencies, the power for procuring it should be unlim- 
ited; and thirdly, that the federal government must of 
necessity be invested with an unqualified power of taxa- 
tion in the ordinary modes pursued by governments; 
which last conclusion he based upon the unhappy experi- 
ence of the people under the Articles of Confederation,' 
These maxims of administration are only a condensation 
of the principle of which the entire " Federalist '* is an 
elaboration, — that in government the means must be 
adequate to the ends proposed,* 

' "The FederalUt." No. XXX, * Id No. XXXI, • Id. 

• Thu principle w»b applied by Chief-Juaticc Marshall, in McCuUougb 
I, Hujland, 4 Wheaton, 316. 
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To the common objection of the Anli-Fcderalists, tliat 
the proposed national government might usurp powers 
dangerous to the people, " The Federalist " made one 
conclusive reply : " All observations founded upon the 
danger of usurpation ought to be referred to the com- 
position and structure of the government, not to the 
nature or extent of its powers." ' In other words, nn 
matter what may be the form of our national government 
it must of necessity possess adequate powers, and of these 
that of taxation is of first importance. The unlimited 
power in the national government to levy taxes does not 
conflict with the power in the legislatures to provide state 
revenues. The people delegate the taxing power to two 
bodies of men, — Congress and the state legislatures, and 
rely upon the discretion of these neither to confuse nor to 
abuse their authority. The federal convention was very 
skilful in avoiding a possible collision between the state 
governments and the national government in the matter of 
taxation. No limitation of the power of the states to tax, 
found in the Constitution, in any way deprives them of 
the power to raise an adequate revenue for strictly state 
purposes.* The prevention of excessive taxation is the 
preservation of taxable resources.' If a tax upon an 
article is exorbitant, its use will cease, or the law will 
be evaded. In either case revenue fails. 

The authors of " The Federalist " based their expo- 
sition of the administration of national finances upon the 
desirability of a tariff for revenue. The system of taxa- 
tion which Congress would be likely to adopt would 
bring about a national revenue derived chiefly from duties 
on imports, and, to Hamilton's mind, a system of this 
kind was more likely to divide the burden of tax equi- 
tably among the people than any other that could be 
devised. This is a point on which men have differed, 
and their conflicting opinions lie at the bottom of the 
doctrines which political parties have enunciated in this 
country on the subject of revenue, taxation, and manu- 
factures, now for more than a century. 

• "The FedertOist," No. XXXI. 

' For an eUtx>rate analysii and dUcutsioa of this point, see Ex tarli 
Siebold. looU. S. 371. 

» "The Federalist." No. XXXV. 
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"Among the difficullies encountered by the (.federal), 
convention," says Madison, "a very important one must 
have lain in combining the requisite stability and energy 
in government with the inviolable change due to liberty 
and to a republican form." ' The history of energetic 
governments is the history of monarchies. Confedera- 
cies and all liberal governments have usually lacked 
energy. It was a problem at tiie lime when our Consti- 
tution was made, whether the energy requisite to a gov- 
ernment could be secured in one of republican form. 
The authors of " The Federalist " argued tliat the prob- 
Itan had been solved in the Constitution of the United 
States by the separation of powers and the definition of 
functions, — that is, by the adoption of what they called 
"a system of checks and balances." Madison defines a 
republic as " a government which derives all its powers 
directly, or indirectly, from the great body of people, 
and is administered by persons holding ofFice during iheir 
pleasure, for a limited period, or during good behavior." ' 
The national government rests upon the people; is re- 
publican, that is. representative in form; contains witliin 
itself the regulation of its own energy for its control or 
direction of the public business, and is responsible to 
the people. 

The means by which tlie government is thus made re- 
sponsive to the public will springs from its organization. 
The terms for federal officers vary; their powers are 
defined, and the operations of the government itself are 
divided and classified. Thus we come back to the me- 
chanical arrangement of the government as the means of 
constituting a system of checks and balances for prevent- 
ing the abuse of power. The foundation of the govem- 
menf of the United States is federal because it was ratified, 
not by the individuals who compose the nation, but by the 
people grouped in states. It was founded neither by the 
decision of the majority of the people, nor. adds M:idison, 
of a majority of the states, but by the assent of a definite 
number of states.* Its powers are in part from a national, 
in part from a federal source; those exercised by the 

" -The Federalist." No. XXXVII. « Id. No. XXXIX. 

* Coutitation, Article VII. 
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Senate from a federal : those exercised by the President 
and by the national judiciary from a national; therefore, 
the sources from which the powers of the United States 
are derived are neither wholly federal nor wholly national.' 
In its operation, the government is national, not federal, 
because it executes its will directly upon the citizens in 
their individual capacities. In the extent of its powers it 
is federal, not national, because ihey are delegated, and 
" its jurisdiction extends to certain enumerated objects 
only, and leaves to the several slates the residuary and 
inviolable sovereignty over all other objects."' The pro- 
cedure in amending the form of government is partly 
national and partly federal. An amendment must be 
proposed either by Congress, which would be a national 
procedure, or by conventions of the states, — a federal 
procedure ; and it must be adopted by a prescribed num- 
ber of states, — a federal act." The government of the 
United States is wholly national, therefore, only in the 
operation of its powers. In its foundation, in its source, 
in the extent of its powers, and in the mode of its 
amendment it partakes both of national and of federal 
characteristics. 

' "The Federalist," No. XXXIX. » Id, 

* The lifteeD amendmenla which have heen adopted have emanated 
from Congress ; although Ihe first ten were compiled, as it were, (com 
the one hundred and lixty-one, proposed, in one form or another, by Ihe 
TitifyiDg conventions in 17S7-17SS. 
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CHAPTER IV 

First Principles (Continued) 

The principle being established that a government must 
possess powers adequate to the ends which it seeks to 
attain, it follows that the specification of these powers, 
cither directly by enumeration, or impliedly by adminis- 
tration, will be largely a matter of expediency. The prob- 
lem is practically a political one, which must be solved in 
the best manner possible from time to time. But the 
problem involves, as Madison expresses it, " questions of 
a very delicate nature." ' Throughout " The Federalist " 
the national government is usually termed the Confedera- 
tion or the Confederacy, for the word " national," in the 
sense in which it is now employed, did not come into 
common use until after i860. One of the questions of a 
very delicate nature of which Madison speaks, is of the 
right of the federal government to coerce a state in case 
of its secession. He offers no direct answer to the prob- 
lem ; he conceives of the Constitution as a compact be- 
tween the states, and that if the time ever should come 
when a member of the Union would attempt to secede, 
it would " find it a difficult task to answer the multiplied 
and important infractions " with which it might be con- 
fronted. This means, if it means anything, that the 
difficulties which the secession of a state would entail 
upon it would be so great as practically to prevent seces- 
sion. The authors of " The Federahst " relied upon the 
provision in the Constitution for its amendment as a pre- 
ventive of secession.' 

The opponents of the Constitution reiterated their fears 
of the abuse of power by the general government. The 
answer of " The Federalist " is comprehensive and com- 
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plete: that in government it is "a received and well- 
founded maxim, that where no other circumstances affect 
the case, the greater the power is, the shorter ought to be 
its duration, and conversely, the smaller the power the 
more safely may its duration be protracted." ' The entire 
change of the House of Representatives every two years, 
if the people so will ; the retirement of the President after 
a term of four years or sooner, if he should be impeached, 
and the retirement of one-third of the Senate every two 
years, illustrate the practical working of its mechanism. 
The organization of the government makes it difficult, if 
not impossible, for those in power to abuse it, at least 
for a long period of time. The principle thus laid down 
in " The Federalist " was stated in somewhat difficult 
language, but perhaps more forcibly later by Lincoln : 
" By the fprm of the government under which we live 
this same people have wisely given their public servants 
but little power for mischief ; and have with equal wis- 
dom, provided for the return of that little to their own 
hands at short intervals. While the people retain their 
virtue and vigilance in administration, only the extreme 
of wickedness or folly can very seriously injure the gov- 
ernment in the short space of four years." * 

Objection was made to the Constitution, when it was 
before the people for ratification, that it did not provide 
an adequate popular representation ; that the membership 
of the two Houses of Congress was too small. Comment- 
ing o;i this objection, "The Federalist " remarks on the 
principle which should be followed in representation : 
that the legislative body should be sufficiently large to 
gaard against too easy a combination for improper pur- 
poses, and sufficiently small to avoid the abuses and 
interference of the multitude.* The number of members, 
therefore, in either House, should depend upon the proper 
requisites for a working legislative body quite as much 
as upon any strictly mathematical basis of representation ; 
and this rule has been followed since 1850, in determin- 
ing the size of the House of Representatives. Of course 

' "The Feder»]tHl."No-LII, 

* Fir^t Iniueuial : Woilu, vol. ii, p, 7 ; Richardson, vol, vi, p. 11. 

■ " The Federalist," No. LV. 
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the number of senators is determined by the number of 
states. 

A more serious objection was made by the Anti-Feder- 
alists: that the House of Representatives would make 
legal discriminations in its own favor, or on behalf of a 
particular class. " The Federalist " answers that such an 
invidious discrimination is against the genius of the whole 
system proposed.' The laws of Congress must be of a 
genera! nature, or, if of practical application, be in sub- 
stance and spirit a component part of general legislation. 
The preventive of odious legislation by Congress must be 
the same as the preventive of unjust taxation: that is, the 
wisdom and discretion of the law makers. The exclusive 
power of the House to originate money bills was regarded 
by Hamilton as the most complete and effective weapon 
with which any constitution could arm the immediate 
representatives of the people for obtaining a redress of 
every grievance, and for carrying into effect every just 
and salutary measure.' If in practice this exclusive power 
has not proved so strong a check as the authors of " The 
Federalist " anticipated, the effect does not diminish the 
relevancy and force of their argument. In the eighteenth 
century, and especially when the first American consti- 
tutions were framed {1776-1789), the exclusive right of 
the lower House to originate money bills was conceived 
to be the chief security of the people.' The authors of 
" The Federalist " in making up their argument on this 
point merely utilized a prevailing opinion of their lime.' 

That the proposed national government contains within 
itself the means of its preservation is a major premise of 
" The Federalist." ' It is essential to the exclusive work- 
ing of any government that it possesses practically un- 
restricted power. In a representative government like 

» " The FcderalUi." No. LVII. > Id, No. LVIII. 

' The feeble found 
practice of Ihe eicn 
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our own, the great organisms, its executive and legislative 
branches, are the free choice of the people. The source 
of danger is in the control of elections by violence and 
corruption. The preservation of the national govern- 
ment, therefore, means practically, with us, the preserva- 
tion of the purity and freedom of elections.' Hamilton 
and his colleagues in " The Federalist " do not emphasize 
the vital importance of the purity and freedom of elec- 
tions. The subject was one of which they could not speak 
authoritatively, because at the time " The Federalist " 
was written the Constitution was not yet ratified. It 
might reasonably be expected that after the experience 
of the revolution the American people would be watchful 
of their own interests. Generally speaking, flagrant vio- 
lations of election laws were not frequent until after the 
extension of the suffrage to the n^ro in 1867; and in 
1787 universal suffrage was not advocated by any re- 
spectable body of people. Indeed, universal suffrage at 
that time, as the debates in the federal convention show, 
was feared rather than desired. The founders of our gov- 
ernment were familiar with a limited suffrage, guarded 
by property, and by racial, and in some states, by religious 
qualifications.' The whole matter of the control of the 
suffrage was left to the states. 

When, in " The Federalist," it is said that the national 
government should contain within itself the m^ans of tts 
own preservation, its authors were thinking of the organ- 
ization and mechanical arrangement of the national gov- 
ernment; its House of Representatives, chosen by the 
voters in the several slates : its Senate, chosen by the 
state legislatures! its President, chosen by a special body 
of electors ; and its judiciary, appointed by the President 
with the consent of the Senate. In other words, they were 
thinking of a federal not of a national government. They 
were not thinking of national citizenship as the primary 
source of national authority. 
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The federal character of the general government is 
illustrated in the Senate, which. " The Fcderahst " de- 
clares, is "a constitutional recognition of the portion of 
sovereignty remaining in the individual states, and an 
instrument for preserving that residuary sovereignty." ' 
Now it will require but httle reflection to reach the 
conclusion that to form a clear idea of " residuary sov- 
ereignty " is ver>' difficult; indeed, the phrase is self- 
contradictory ; sovereignty means simply absolute and 
unlimited power. The term " residuary " signifies a limi- 
tation and destruction of sovereignty, yet the notion of 
residuary sovereignty, as a paramount quality of the 
state governments, has been sustained repeatedly by the 
courts,' and has become a working idea in the American 
system. Practically, it means that the states control their 
own strictly domestic affairs, and that with these the 
general government has nothing to do. The recognition 
of this local freedom and independence is called residuary 
sovereignty in " The Federalist," and the phrase remains 
one of vague but generally accepted meaning in our 
political vocabulary. 

The purpose of the Senate in our national system was 
somewhat complex ; namely, to represent the several states 
as political corporations, and to perform special functions ; 
for example, to act as a court in cases of impeachment 
and to participate with the President in the exercise of 
the appointing power and in the making of treaties. 
The principal reason for assigning it these special prerog- 
atives was based on its permanency and size. The Senate 
most nearly approaches a permanent body of any depart- 
ment of the national government: its membership can 
never be large and its members are elected for six years ; 
relatively a long term. Hamilton, when discussing the 
Ofiganization of the Senate in the federal convention, 
urged life membership. He desired to approach as closely 
as possible the organization of the House of Lords. His 
search was for independence and permanency. But a leg- 
islative term for life was not in harmony with the repub- 
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lican system, as understood in America. The term for 
six years was a compromise. It is not because a senator 
represents a state, but because he holds office for six 
years that gives so great value to his functions. As 
" The Federahst " expresses it, the Senate is a permanent 
guarantee against " the mutabihty in the public councils 
from a rapid succession of new members, however quali- 
fied they may be," ' 

The annual term for the legislature prevailed in all the 
states at the lime the national constitution was framed. 
In Connecticut, during the colonial period, there were 
for a time semiannual elections of the legislature. The 
annual tenn may be said to represent the conviction of 
the American people in the eighteenth century, that the 
law-making body should closely represent changes in pub- 
lic opinion. Under the Articles of Confederation mem- 
bers of Congress could be recalled by the legislatures, 
which elected them, at any time, — a condition of affairs 
which carried the democratic doctrine of representation 
to an extreme, and which was one of the primary causes 
of the collapse of the Confederacy. The evil results were 
realized at the lime ihe Constitution was made. " The 
want of confidence in the public council damps every 
useful undertaking, ihe success and profit of which may 
depend on a continuance of existing arrangements. . . . 
No government, any more than an individual, will long 
be respected, without being truly respectable ; nor be truly 
respectable without possessing a certain portion of order 
and stability." ' 

Here, too, " The Federalist " clearly indicates one of 
the chief purposes in creating the United States Senate: 
namely, to secure order and stability in the government. 
In a monarchy, order and stability are secured largely by 
distinct and fixed classes of people: the royal house, the 
nobles, and the commons. In a republican government, 
no such distinctions can exist ; for if they exist, there can 
be no republican government. The framers of the Consti- 
tution, therefore, had to work out devices and substitutes 
for organizations which they had known all their lives 
as Englishmen, The Senate was one of these devices. 
' "The Fedcrarul," No, LXll. ' Id. 
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It was the outgrowth of a conscious effort in America 
to secure stability in legislation. 

" The objects of government may be divided into two 
genera! classes: the one depending on measures which 
have single and immediate and sensible operation ; the 
other depending on a succession of well chosen and well 
connected measures which have a gradual and perhaps 
imobserved operation." ' In other words, some of the 
objects of government are temporary, others permanent. 
But it requires sagacity and large practical knowledge to 
be able to discriminate and to determine what measures 
shall be temporary and what permanent. Sooner or later 
every government must determine what, in a general way, 
its fixed policy shall be ; just as an individual must decide 
in a general way on his course in Hfe. 

A democracy is by nature the most unstable form of 
government, unless a fixed public policy, clearly outlined 
in its constitution nr its traditions, is adhered to ; or its 
people, experienced in government, shall have formed the 
unalterable habit of pursuing such a policy. Either of 
these conditions is rare. Human nature is uncertain. 
The idea is well expressed in the constitution of Massa- 
chusetts of 1780. that government should be one " of laws 
and not of men." This means in practical politics that the 
mechanics or arrangement of the government will be such 
as practically to prevent a dangerous departure from the 
principle. A fixed public policy will be secured, if se- 
cured at all. by the actual workings of the government. 
The framers of the Constitution sought to secure this 
result by a system of checks and balances ; that is. by 
the actual working together of the executive, the legisla- 
tive, and the judiciary departments. In the scheme the 
Senate represents permanency and stability, and is de- 
fended in " The Federalist " because it would possess, or 
promise to possess, these qualities. It promised to be 
the chief factor in securing the most desirable thing 
in BOvemment, — a fixed policy. 

The participation of the Senate in the making of treaties 
is defended in " The Federalist " by Jay, on the ground 
that " the state legislatures who appoint the senators will 
' "The Fedetalist." No. LXIII. 
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in general be composed of the most enlightened and re- 
spectable citizens ; there is reason to presume that their 
attention and their votes will be directed to those men 
only who have become most distinguished by their abili- 
ties and virtue, and in whom the people perceive just 
grounds for confidence. . . . The inference which nat- 
urally results is that ihc President and senators so chosen 
will always be of the number of those who best under- 
stand our national interests, whether considered in rela- 
tion to the several states or to foreign nations, who are 
best able to promote those interests, and whose reputation 
for integrity inspires and merits confidence. With such 
men the power of making treaties may be safely lodged," ' 
A popular assembly would be too large, too volatile, too 
liable to prejudice: in other words, could not he trusted. 
Treaties are matters often requiring secrecy and despatch: 
requisites which could not be expected in a popular 
assembly. The treaty-making power was therefore wisely 
given to the President and the Senate. 

The Anti -Federalists objected to the Constitution be- 
cause it declares that treaties are a part of the supreme 
law of the land : whence, they asserted, that the President 
and the Senate would act " without an equal eye to the in- 
terests of all the states." Jay observed that the opponents 
of the system seemed "not to consider that the judgments 
of our courts, and the commissions constitutionally given 
by our governor, are as valid and as binding on all per- 
sons whom they concern as the laws passed by our legis- 
latures." But the most telling answer went deeper: " In 
proportion as the United States assume a national form 
and national character, so will the good of the whole be 
more and more an object of attention, and the government 
must bca weak one indeed, if it should forget that the good 
of the whole can only be promoted by advancing the good 
of each of the parts which compose the whole." Having 
no private interests distinct from that of the nation, the 
President and the Senate would be under no temptation 
to imperil or neglect tbc nation by any exercise of the 
treaty-making power, and the idea that the President and 
two-thirds of the Senate would be open to corruption was, 
1 " The FederaUst," No. LXIV. 
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he said, " too gross and too invidious to be entertained. 
But in such a case, if it should ever happen, the treaty 
so obtained from us would, like all other fraudulent con- 
tracts, be null and void by the law of nations."' 

Hamilton defended the plan for utilizing the Senate as 
a court for the trial of impeachments on the ground of 
ecMiomy.' Some provision must be made for the trial of 
impeached persons, and the question resolved itself into 
a choice of agencies. The federal courts could not be 
used because of the resulting confusion of judicial and 
political functions. The House of Representatives could 
not be used because its judgments would usually be par- 
tisan. The Senate, consisting of men chosen for a long 
term, and therefore being of more independent judgment 
Ihan the representatives, presumably offered the fewest 
objections, and the remaining objections were largely 
obviated by the requirement that while sitting as a court 
of impeachment the senators should be under oath ; an 
additional obligation which it was beheved would secure 
the end proposed. The alternative was the delegation of 
the authority to some new body : a course ruled out by 
its expense. The Anti- Federalists' objections that the 
Senate while sitting as a court of impeachment might 
yield to corruption, was answered as Jay answered an 
earlier objection, — that the idea was too gross to be 
entertained. It will be noticed that the main reliance of 
the authors of " The Federalist " for ability and upright- 
ness among senators was on the manner of their selection : 
they were to be picked men, chosen by the legislatures; 
therefore, they were likely to be the ablest and most 
desirable that could be obtained. 

Hamilton, in speaking of the mode of the appointment 
of the President, observes that it was almost the only 
part of the system which escaped severe censure, and 
which received the slightest mark of approbation from 
its opponents.' Even Richard Henry l-ee. the most 
aggressive critic of the Constitution, declared that the 
election of the President " was properly secured." * The 
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provisions respecting the Presittent were the last settled 
by the federal convention. At one lime, as we know, this 
part of the problem seemed insoluble: that the convention 
thought of adjourning, and that finally, the matter was 
settled by a series of compromises. 

James Wilson wished to have the President chosen by 
direct popular vote, but this idea was too novel in 1787 
to win support. It was at first proposed that the Presi- 
dent should be chosen by the national legislature ; then 
a body of special electors was suggested as a means of 
escape from corruption and intrigue. In the method of 
choosing senators, pursued in Maryland in 1787,' the 
convention found a precedent for the method of choosing 
the President finally adopted: namely, the choosing hy 
special electors. That both Federalists and Anti-Feder- 
alists approved of this method shows plainly that the 
idea of republican, or popular government in America 
in the eighteenth century differed widely from the idea 
which prevails in our day. The electoral college, as the 
presidential electors are popularly called, has become 
merely a registering machine, but it stands for an essential 
quality of our national government; namely, its federal 
character. The President of the United Slates is chosen 
by the people, voting by states ; that is, by a federal, not 
a national act. For this reason the Anti- Federalists did 
not object to the provision for presidential electors. 

In all the ratifying conventions which su^ested amend- 
ments, many olijections were made to the powers of Con- 
gress. The substance of these objections was that the 
state governments would be in constant danger from the 
federal government; in other words, that the so-called 
residuary sovereignty of the states would be in danger 
of being reduced to the lowest terms. The objections 
were chiefly to the power regulating commerce, to the 
power to control elections, and to the possible abolition 
of slavery by the general government. 

To all objections of this character the authors of " The 
Federalist" gave answers more or less explicit:' first, 
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that the powers delegated to Congress were necessary to 
the ends proposed by the government itself; and secondly, 
that the abuse of these powers could speedily be corrected 
by the people. The Anti-Federalist objections to the 
power of the executive were answered in like manner,' 
It was shown that the term of the executive office is too 
brief and the limitation of his powers too explicit to 
enable him seriously to endanger the safely or the Ubcrties 
of the countrj'. The Senate would be a cheek upon the 
appointing power. Congress itself could overrule the 
veto and the President could be impeached, convicted, and 
removed from office for high crimes and misdemeanors. 
But the main reliance of Hamilton, for the excellence 
of the proposed system, was on the administration of the 
government. " The administration of government in its 
largest sense," says he, " comprehends all the operations 
of the body politic, whether legislative, executive, or 
judicial; but in its most usual and perhaps in its most 

fifecise signification it is limited to executive details, and 
alls peculiarly within the province of the executive de- 
partment." ' The chief thing to be desired in adminis- 
tration is stability, and this, he thought, would be secured 
by the centralization of the executive authority in a single 
person, — the President, — who would thus be clearly 
marked as the one man responsible for the condition of 
affairs. Here, as in other parts of the plan, the people 
would have every advantage, for the President would be 
of their own choosing. 

Nothing is said, in " The Federalist," of political par- 
ties; their powerful influence and agency is not even 
anticipated. No hint is given that the administration of 
(he government of the United States would fall under 
the control of such oi^nizations. " The Federalist " dis- 
cusses the philosophy of the proposed civil plan, and is 
in no sense a history of American party politics. We 
turn to it for an analysis of the principles on which our 
system of government rests, and for the opinions of the 
Fathers concerning popular government. The true test 
of a good government, continues Hamilton, is its apti- 
> "Tli«Fed«™lin,"No., LXVU-UCXVn. 
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hide and tendency to produce a good administration.' 
This reminds one of Franklin's remark made near the 
dose of the federal convention, that there is no form of 
government which may not be a blessing to the people if 
well administered. In America the administration of 
government has proved a party affair: a matter depend- 
ing upon Democrats, Whigs, or Republicans as political 
organizations.^ 

In the old Confederation, the state governments pos- 
sessed a transcendent advantage in the ordinary adminis- 
tration of criminal and civil justice for which the Articles 
made no provision whatever. There were no federal 
courts. Hamilton remarks in " The Federalist," that the 
administration of justice " of all others is the most power- 
ful, most universal, and most attractive source of popular 
obedience and attachment. It is that which, being the 
immediate and visible guardian of hfe and properly, 

' "The Federalist," LXXVI. 

^ Since " The Fedeialiat " wis written many books have appeared 
discussing govemment in America. Two may be said to have attained 
ihe diatinciion of political classics: De Tocqueville's "Democracy in 
America," 1S44, and Bryce'a "American Commonwealth." :888, The 
6i3l resembled " The Fcdetaliat " in attributing the excellence and Ihe 
vitality of ihe American syBiem of government lo Ihe mechanical arrange- 
meni as associated vilh Ihe ^puUr basis of the system. Il attributes 
great importance lo the isolation of America, lo the essentially religious 
character of lis jieoule, and lo their practical tendencies. Bui De Tocquc- 
vilte sees more in ihe people themselves than in either iheir inslitallons 
or their laws. Half a century later, in the second foreif^ commentary 
on our instilulions. emphaus is laid on the power and operations of 
political parties tather Ihaii upon Ihe politick system as a philosophical 
idea. Mr. Bryce attributes more lo social conditions as a source of 
polilical power or as adjuncts lo the workings of political parlies than lo 
the elements of mechanical oreaniiation direlt upon so earnestly by the 
authors of " The Federalist.' They saw in Ihe conslitulion of^ the 
United Slates tillle more than a form of legal compact, a ficlion agreed 
upon, a scheme advanced by sagacious men lo promote the general wel- 
fare. Mr. Bryce sees in Ihe system a mechanism, a polilical body, whose 
parts and funclions are analogous lo Ihose of living things. The three 
descriplionsof government in America, — "The FederaiiM,"" Democracy 
in America," and "The American Commonwealth," — seem at first 10 
hive little in common, but upon close examination they are found ti 
accord with Ihe ideas of government prevailing at the timet 
written. Hamilton. Mason, and Jay diSer from De Tocque 
Bryce, because since the days o[ "The Federalisl " men have c 
realize lh.1l government is not an abstraction bul an ar^nisiH, and that 
the so-called departments of govetnmeni are not mere arbitrary divisions 
but correspond to necessary fuoclioTva. 
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having its benefits and terrors in constant activity before 
the public eye, regulates all those personal interests and 
familiar concerns to which the sensibility of individuals is 
more immediately awake, and contributes, more than any 
other circumstance, to impressing upon the minds of the 
people, affection, esteem, and reverence toward the gov- 
ernment." ' He calls the administration of justice " the 
^eat cement of society." and attributes the weakness of 
t]ie old Confederation largely to its lack of a federal 
judicial system. 

A nti- Federalist objections to the judiciary were to the 
manner of its organization and the probable extent of its 
power. In the eighteenth century the people were fa- 
miliar with the appointment of judges : none were elected ; 
and they were also familiar with the life tenure of judi- 
cial offices. The unknown quantity in the judicial de- 
partment of the new government was " the partition of 
the judicial authority between the different courts, and 
their relation to each other." " 

One of the ends aimed at in the Constitution was an 
independence in the judiciary which could alone be se- 
cured by tenure of office during good behavior and by 
fixed salaries. These conserving elements are secured 
by the Constitution. The Anti- Federalists objected to the 
powers of the proposed judiciary because they seemed to 
endanger the stales and to trespass on the jurisdiction of 
state courts. This raised the whole question of juris- 
diction. In considering this question, " The Federalist " 
goes directly to the point : that the purpose in organizing 
the federal judiciary is the same as that in organizing the 
legislative and the executive, — the peace of the Union.' 
Having laid it down as a principle that every government 
must possess the means of executing its own provisions 
by its own authority, Hamilton was led to the necessary 
conclusion, " That in order to secure the inviolable main- 
tenance of that equality of privileges and immunities to 

I '•The Fedeeiliit," No. XVII. 

» Id. Nos. LXXVIIJ.LXXIX. 

■ IdNcLXXX. Himillon in ihU number calls the Union the CiMt- 
fidtroty, a icmi in ctHninon use at Uie lime aad continued until the tima 
of tbe civil wu. 
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which the citizens of the Union will be entitled, the 
national judiciary ought to preside in all cases in which 
one state or its citizens are opposed to another state or its 
citizens. To secure the full effect of so fundamental a 
provision against evasion and subterfuge, it is necessary 
that its construction should be committed to that tribunal 
which, having no local attachment, will be likely to be 
impartial between the different states and their citizens, 
and which, owing its official existence to the Union, will 
never be likely to feel any bias inauspicious to the prin- 
ciples on which it is founded." ' Many cases must arise 
in the settlement of which the state courts cannot be 
expected to be impartial. The federal courts are the 
proper tribunals tor determining controversies which may 
arise between different states and their citizens.* 

Some of the Anti- Federalists objected to vesting the 
judicial power in one supreme court of final jurisdiction. 
They preferred to vest it in a branch of the legislature, 
and notably in the Senate: a confusion of legislative and 
judicial functions which Hamilton was quick to point 
out. They asserted that if the federal courts were to be 
allowed to construe the laws according to the spirit of the 
Constitution, they would mould them into whatever shape 
they might think proper; to which objection Hamilton 
replied that there was not a syllable in the plan " which 
directly empowers the national courts to construe the 
laws according to the spirit of the Constitution, or which 
gives them any greater latitude in this respect than may 
be claimed by the courts of every state." ' This conclu- 
sion he arrived at from his understanding of the general 
theory of a limited constitution applicable alike to the 
government of the nation and to that of each state. 

Another Anti- Federalist objection was to the possible 
encroachment of the federal courts on legislative author- 
ity, — a fear which Hamilton pronounced to be "in 
reality a phantom." No encroachment was possible which 
could in any sensible degree affect the order of the poUti- 
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cat system; a conclusion to which he arrived after con- 
sidering " the general nature of the judicial power, the 
objects to which it relates, the manner in which it is exer- 
cised, its comparative weakness, and its total incapacity 
to support its usurpations by force." The power of insti- 
tuting impeachments was a complete security ; the judges 
could not possibly encroach upon legislative authority. 

But the opponents of the plan objected to the pro- 
visions for inferior courts, declaring that they were super- 
fluous, and that the duties imposed upon them could be 
as well, or better, performed by the stale tribunals. To 
this objection the answer was as before, — ihe purpose of 
the franiers of the Constitution to avoid local prejudices 
and partisanship. State judges holding their office dur- 
ing pleasure, or for a brief period, would not be sufficiently 
independent to be relied upon for an inflexible execution 
of national law. 

Another objection which created much alarm in the 
Virginia ratifying convention was that a state might be 
sued by an individual in a federal court. This objection 
raised the great question of sovereignty, and on this sub- 
ject Hamilton said : " An entire consohdation of the 
states into one complete national sovereignty would imply 
an entire subordination of the parts ; and whatever 
powers may remain in them would be altogether depend- 
ent on the general will. But as the plan of the convention 
aims only at a partial union or consolidation, the state 
governments would clearly retain all the rights of sover- 
eignty which they before had and which were not by that 
act exclusively delegated to the United States." ' 

He applied this doctrine in his answer to those who 
objected to the judicial Article, — that it authorized a 
suit to be brought against a state without its consent. 
" It is inherent in the nature of sovereignty not to be 
amenable to the suit of an individual without its consent. 
This is the general sense and the general practice of man- 
kind; and the exemption, as one of the attributes of 
sovereignty, is now enjoyed by the government of every 
state in the Union." ' He concluded, therefore, that 
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unless a state should surrender its sovcreig:nty. the danger 
asserted by the Anti- Federalists was purely imaginary. 
He could see no purpose whatever in authorizing suits 
against a state for the debts it might owe an individual, 
because a recovery of the debt by a decision of-the court 
could not be enforced by the state; and here he left the 
whole matter. His opinion was not sustained later by 
the supreme court/ but was sustained by the eleventh 
amendment to the Constitution, ratified in 1798.* 

To the objection that the federal courts might tran- 
scend their authority, Hamilton replied that the judi- 
cial authority of the United States, as declared by the 
Constitution, was particularly specified: that its jurisdic- 
tion was limited by the terms of the instrument, and that 
there could be no invasion of the rights of the states.' 
It must be remembered that "The Federalist" was written 
before the first ten amendments were adopted, one of 
which, — the seventh, — is an explicit provision for trial 
by jury: and another. — the fifth, — is equally explicit 
in the trial of criminal cases. These two amendments 
answer nearly every serious objection advanced by the 
Anti-Federalists to the Constitution when it was before 
the ratifying conventions. The able argument made by 
Hamilton in " The Federalist." that the Constitution in 
its original form did not abolish or diminish the right of 
trial by jury, was not accepted by the country as final. 
The Constitution left too much to implication : the ancient 
right of trial by jury must be declared in direct terms. 
For this reason the seventh amendment was demanded 
and added. 

Equally ineffective with the argument in defence of the 
omission to provide for jury trials was the argument of 
" The Federalist," advanced to meet one of the most 
serious accusations agrainst the Constitution, — that it 
contained no bill of riglits. Hamilton asserted that the 
Constitution itself was a bill of rights, and that tn omitting 
a bill in the ancient form it left out no more than did 
some of the state constitutions.* In vain did he argue that 
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a minule detail of pariicular rights was less applicable 
to a national system of government than to a system 
intended for a single slate. In his opinion the constitu- 
tion of each slate was a bill of rights to the national Con- 
stitution and the Constitution would be the Bill of Rights 
of the Union. This opinion was almost universally re- 
jected. James Wilson indeed held it, but the public was 
not convinced. The opposition may be said to have dic- 
tated the seventh amendment. 

While Hamilton was writing the last numbers of " The 
Fedcrahst." Virginia and New York were holding their 
ratifying conventions. Virginia sent up a bill of rights 
in twenty articles, and New York another in ihirty-two. 
A few months later. North Carolina demanded a bill in 
twenty articles. The action of these states fairly reflected 
Ant i- Federalist sentiments on the subject of guarantee- 
ing, in the new Constitution, the ancient and undoubted 
rights commonly expressed in the bill of rights in the 
state constitutions. Rhode Island, which assembled in 
convention after the Constitution had been ratified and 
the new government inaugurated, adopted a bill of rights 
in twenty-one articles, and the Ami- Federalists in Penn- 
sylvania, long before Hamilton's number on the judiciary 
was written in " The Federalist," had adopted, at Harris- 
burg, a bill of rights in fourteen articles. These five 
bills of rights, in ninety-three articles, constituted the 
quarry out of which Madison took the amendments ulti- 
mately adopted as the first ten. But at the time Hamilton 
wrote his opinion, in " The Federalist," that the Constitu- 
tion was itself a bill of rights, he had no alternative. 
He felt that the Constitution must be defended as it left 
the hands of its makers. 

In summing the teachings of this classic exposition, 
" The Federalist." it is well to keep constantly in mind 
that its purpose was to show the utility of the Union as 
embodied in the plan of government which we call the 
Constitution of the United States, and thai this Constitu- 
tion conforms to republican principles. 

If it be asked, Where may a statement of these prin- 
ciples be found ? " The Federalist " answers : in the state 
constitutions. In these the principles of republican gov- 
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ernment were formulated before the national plan of 
government was proposed. The several bills of rights in 
these earlier instruments declare briefly the political ver- 
ities upon which popular government is founded. But 
these bills do not include the federal principles: these 
the authors of " The Federalist " deduced from the struc- 
ture and operation of the confederations known to history, 
— and chiefly those of Greece and Holland. 

It was not, however, upon the principles disclosed in 
these confederacies, that the authors of " The Federalist " 
relied for their principal support of the plan which they 
were urging upon the American people; rather did they 
depend upon the plain analogy of the proposed plan than 
upon ihe practically uniform plan in the state constitutions. 
With these the people were satisfied, for they believed that 
under the protection of these organic laws, their rights 
were safe. 

It becomes necessary, therefore, if one would under- 
stand tile various stages in the growth of popular govern- 
ment in America, to examine the state constitutions in 
force at the time when the national government was 
formed. 
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THE COMMONWEALTHS 

More than ten years before the national Constitution was 
framed, or " The Federalist " was written, the people of 
the thirteen colonies transformed them into states, and 
some in Rhode Island and Connecticut organized them 
under written constitutions. The two New England states 
which thus continued their civil organizations under their 
ancient charters, possessed in them a working, written, 
organic law, which required no change when the civil 
affairs of these states were adjusted to the new order of 
things. Rhode Island, on May 4lh. and Connecticut, on 
Oclober lo, 1776. by act of assembly, declared that the 
colonial order had ended and that colony had become 
commonwealth.' Meanwhile other colonies had acted or 
were acting, and by 1780 were organized under written 
constitutions. 

Vermont, though not recognized by Congress as a state 
until its admission into the Union in 1791. had at that 
time been organized under a written constitution fifteen 
years. Kentucky, admitted in 1792, and Tennessee, ad- 
mitted in 1796, followed, in their constitutional organiza- 
tion, — the one, that of Virginia ; the other, that of 
North Carolina. By 1800, the sixteen states had framed 
and adopted twenty-six constitutions, all conforming to 
republican principles, as these were understood at the 
time.* 

The men, some seventeen hundred in number, who 
framed these constitutions, included many of the most 
eminent in the country : among them, Jefferson, Franklin, 
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John Adams, Jay. Gouvemeur Morris. James Wilson, 
Chancellor Wythe, Witherspoon, Read, Richard Caswell, 
George Nicholas, John Breckenridge, and Charles Mc- 
Clurg. The state constitutions reflect more perfectly than 
does the Constitution of the United States the theories of 
government which prevailed in America during the clos- 
ing years of the eighteenth century. In " The Federalist " 
we find the classic exposition of principles on which the 
American system of government rests. In that work, as 
we have already seen, much is said of the state govern- 
ments. Indeed the purpose in writing " The Federalist " 
was to show that the proposed federal government con- 
formed to the principles on which the state governments 
were founded. The national and the state instruments 
were therefore in harmony: the one, applying republican 
principles in a general way. for the welfare of the whole; 
the others, applying these principles in particular ways 
for local purposes. 

The state was conceived as a social compact ; typically 
set forth in the Massachusetts constitution; formed for 
the security of the natural rights of men ; typically ex- 
pressed in the constitution of Virginia. The state was 
conceived to e.xist for the benefit of the individual, and 
individualism found expression in the words, " All men 
are created equal." The thought behind these words was 
the source of the revolt against feudalism. Out of the 
effort to formulate a new theory of the state grew the 
bills of rights which form the preambles to the state 
constitutions: a body of propositions, of which that in 
ihe Virginia constitution of 1776 is a type, formulating 
the political dogmas of the age. These bills of rights 
are the guarantees of the individual. The state exists 
for his benefit. 

The popular objection to the national Constitution, as 
it came from the hands of its framers, was to its lack of 
a bill of rights: an indication of the importance attached 
to such a declaration ; and tlie Constitution was ratified 
with the understanding that amendments, in the nature 
of a bill of rights, would promptly be made.' This insis- 

' See chap. vL 
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tence on the reco^ition, in the national instrument, of 
the fundamental rights of the individual citizen is the best 
evidence we have of the kind of government which the 
American people established in the eighteenth century. 
Each clause in a bill of rights in a state constitution is a 
survival of numberless attempts to formulate a permanent 
civil policy, and embodies the result of a long struggle. 
Indeed, a declaration of rights is an epitome of political 
history. To trace through the centuries the history of 
one of tliese propositions, for example, that on the right 
Id bear arms, — or on trial by jury, — or on the right of 
revolution, leads the mind back to the beginnings of 
constitutional government. Magna Charta,* the Petition 
of Rights,* the English Bill of Rights,* and the American 
constitutions * mark off epochs in the evolution of consti- 
tutional government. 

But tlie state constitutions went farther; they laid 
down the limits of power. As working models, this was 
their supreme feature. They were the first written plans 
of government, made by the people. They were the first, 
in history, which actually worked. The constitution of 
Massachusetts ts the oldest written constitution now in 
force. Amendment has not altered its fundamental 
character Yet this organic law dates back no farther 
than 1780. This suggests that the age of written con- 
stitutions is recent. 

The first state constitutions were made by conventions, 
or by legislatures acting as conventions, and, with few 
tvceptions, were promulgated. The earliest ones were 
revolutionary, and imperfect, because hastily made. 
Hence the adoption of new constitutions by most of the 
states before 1800. Change or amendment was de- 
manded, because the first constitutions did not sufficiently 
limit the powers granted by the people ; or did not clearly 
define the functions of the three departments. — legisla- 
tive, executive, and judicial. — or did not specify the 
terms, duties, emoluments, and manner of choosing 
public officials. In other words, the older instruments 
were lacking in administrative detail ; that is. in local 
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fitness. The bills of rights were not changed, save by the 
addition, here and there of provisions, which, in the heat 
of the moment, were thought to embody permanent in- 
terests ; as, for example, the provision respecting bound- 
aries, in the constitution of Vermont, which state was 
involved in a bitter boundary controversy with its neigh- 
bors. Other temporary provisions occur in the early 
bills of rights.' Constitutional conventions have been 
prone to insert in bills of rights, the most stable part 
of a constitution, provisions of only temporary interest, 
but advocated strenuously at the time by the dominant 
political party. Usually, these provisions are dropped 
by later conventions. He who will read with care the 
bills of rights in our state constitutions will discover that 
their essential character is derived from their rect^nition 
of two doctrines: that of the social compact, and that 
of the natural rights of individuals. 

The American bills of rights are suggestively silent 
concerning sovereignty. Save the reference to it in an- 
other article of the constitutions of Massachusetts (1780) 
and of New Hampshire (1784}, which declares the rela- 
tion of Ihe state to the Confederation, the subject is not 
mentioned. Looking backward, we can see how the true 
concept of sovereignty must be worked out by events, by 
the actual administration of affairs. No definition of sov- 
ereignty, made in the eighteenth century, would have sat- 
isfied the social and political conditions of the nineteenth. 
The unwritten constitutions of the states: the sentiments 
and political opinions of the people, a knowledge of which 
we derive from the writings, the correspondence, and the 
political history of the time, prove that the prevailing 
belief was in the " freedom, independence, and sover- 
eignty " of each state. The federal government was 
looked upon by the majority of the people as the agent 
of the states. — indeed, as their creation. In the eight- 
eenth century, the governments of the states, as Hamilton 
declares in " The Federalist," held first place in the affec- 
tions of the people. The national sentiments which now 
cluster around the United States government were un- 
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known. The change which time has wrought is best 
illustrated by the clause in the bill of rights of the con- 
stitution of Mississippi of 1890, which declares that the 
supreme allegiance of ihe citizen is due to the government 
of the United States.' No such idea is suggested in any 
state constitution of the eighteenth century. State sover- 
eignty was unwritten law then as national sovereignty is 
now.' The popular concept of the national government 
in the eighteenth century may best be learned in the 
history of the alien and sedition acts, and that of the 
Virginia and Kentucky resolutions. That concept is ex- 
pressed in the oft-used description of the general govcm- 
roent. as one of " delegated powers," and the majority 
believed that these powers were delegated by the states.' 

After stating, in constitutional form, the political 
dogmas of the age, the authors of these eighteenth cen- 
tury instruments set forth the scope and powers of the 
three departments of government, — legislative, execu- 
tive, and judicial. — with manifest desire to co-ordinate 
them, yet so to separate them that neither should perform 
the functions of the other. This eflort to separate the 
three departments is well illustrated in the constitution of 
Massachusetts, 1780, and that of Kentucky. 1792. The 
separation in each state was incomplete. 

English constitutional history consists chiefly in the 
history of the struggle of the legislature with the crown, 
and notably the struggle of the House of Commons. 
That organ of government which controls the purse and 
the sword of the nation is most vital to national existence. 
At the time of the American revolution. Parliament had 
won in the long contest with the crown; therefore. Eng- 
lishmen in America naturally conceived of the legislative 

> Compart the conslilutions of Maryland and Nevada, 1S64. 

■ Justice Wilson'i dcciiion in Chisholm r. Geoi^ (1793). 2 tHUas, 
419, and Chief-Justice Jjiy'i dccUion. in this case, cannot be said lo 
reflect public opinion at the time. The people did not yet comprehend 
matunality. u thus cutf defined by the supreme court. See chap. v. 
PP. 7*- 73- 

• For a detailed accouDi of the subject " sovereignty," see Thorpe's 
" Constitutional History of the American People. 1776-1850." vol. I. 
chap, i, " The Firvt Struggle for Sovctdgnty " \ and for the growth of 
the idea of national sovereignly, see the same aathor't " CoostiEutianal 
Hbtorjr of die United Stales, 1765-1895." j vols.>aji». 
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as the most important department or function of the state, 
and, when they came to formulate written constitutions, 
they made the legislature the nucleus or centre of the civil 
system. They granted power to the legislature in general 
terms, with no thought of forbidding that which in later 
times came to be called special legislation. The colonial 
idea was of frequent elections and short terms for mem- 
bers of assembly, and the spirit of the revolution accented 
the idea. The colonial organization, — governor, execu- 
tive council, assembly, and an appointed judiciary, — was 
easily perpetuated; the council being transformed into 
an upper House, which, after the British prototype, — 
the House of Lords. — was organized so as to secure 
greater permanency than the assembly. This was ob- 
tained by prescribing a longer term, and more exacting 
qualifications than those required of members of assemWy. 
The senator must be an older man; possessing a larger 
estate and having a longer residence in the community 
than the assemblyman. The eighteenth century idea of 
the state, — that it rests on property and on persons, — 
was carried out in the organization of the legislature ; the 
Senate representing property, the assembly representing 
persons. 

The British model was further followed by giving the 
assembly the power to impeach, and the exclusive power 
to originate money bills. In the three slates in which for 
a time the single legislature, or unicameral system, was 
tried, there were repeated demands for the bicameral sys- 
tem, as the only means of preserving those " checks and 
balances " which maintain the civil equilibrium.* 

The basis of representation was white persons,' and 
the suffrage was limited to white males, except in New 
Hampshire, Vermont, Massachusetts, North Carolina, 
Tennessee, and New Jersey; in which states free men of 

' Penntflvania had the unicametal lystem, 1776-1790; Georgia, 
1777-1789: VemiDnt, 1776-1836. The dcfecl* of the system were set 
forth b^ the Pennsylvania Council of Censors (see " Proceeding Rela- 
tive to Calling"), the Convention* of 1776 and 1790, Harrishurg, 1S25; 
alio the many reports of (he Vermont Council of Ccnsota, whose elabo- 
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color, duly qualified by age. residence, property, and 
religious belief, might vote by the letter of the Conslttu- 
tion. For a time women voted in New Jersey ( 1776- 
1807), the term " inhabitants," which defined the votes in 
that statf, including them. But white men only were 
elected to office. 

Of the candidate for office and the office-holder, more 
exacting qualifications were demanded than of the voter; 
and chiefly a larger holding of real estate, a longer resi- 
dence in the community, and of the candidate for gov- 
ernor, or for the Senate, an age greater than twenty-one 
years. 

But the first constitutions, — and they embodied more 
liberal ideas than the colonial practices which preceded 
them, — were scarcely in force before demands for a 
yet more liberal system were heard. Democracy protested 
against religious and property qualifications and long 
terms of residence for the voter. It protested, as in Ten- 
nessee, and later in Massachusetts, against the property 
basis of government, and in the former it won its first 
victory when, in the new constitution of 1796, it suc- 
ceeded in providing that a money bill might be ori^nated 
in either House. ^ an innovation which many states have 
since followed. When the eighteenth century closed, 
democracy had so changed and amended the earlier con- 
stitutions that, speaking of the commonwealths in the 
aggregate, only vestiges remained of the religious and 
property qualifications for the elector which had been 
prescribed in 1776. But the new or amended constitu- 
tions, like the old ones, were confessions of faith in the 
wisdom and integrity of legislatures. In this respect the 
first state constitutions remind one of the faith of child- 
hood. One smiles at the su^estion that the state can 
be kept in health and order merely by granting general 
powers to the legislature: its members of assembly 
chosen annually, its senators at least every two years. 
This primitive confidence in the mere mechanics of gov- 
ernment is analogous to that so elaborately explained in 
"The Federalist," The sysWm was everything. "Let the 
government be one of laws, rather than of men," was the 
confident desire of Americans in the eighteenth century. 
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Therefore the legislature was made the centre of the civil 
system. 

Far different was the attitude of the people toward the 
governors. Confidence in the legislative was counterbal- 
anced by distrust of the executive. — a condition of 
affairs brought about by the spirit of the revolution. The 
constitutional defence of the revolution, in the American 
mind, was based on the King's infraction of the social 
compact. Otis gave the thought voice when he argued 
against the writs of assistance, and the authors of the 
constitution of New Jersey in the preamble to that organic 
act plainly pronounced the King a law-breaker.' Colonial 
governors for more than a hundred years had been in 
ceaseless ahercation with colonial assemblies, and the 
people had ever sided with ihe assemblies against the 
King's man. 

In organizing the executive the authors of the early 
constitutions gave free rein to this hostile spirit of dis- 
trust and granted to governors only limited powers, for 
short periods of time. Annual elections, such as pre- 
vailed in New England, were supposed to prevent in- 
numerable evils, and the exacting qualifications which 
hedged the executive office about, were considered a sure 
defence against the candidacy of incapable and unworthy 
men. The people of South Carolina exacted ten years' 
residence in the state, a clear, settled freehold worth 
ii500, belief in the Protestant faith, and the age of thirty 
years of the man whom ihey elected governor ; and they 
gave him a term of only two years, and made him ineli- 
gible for a second term till four years had passed,* New 
Hampshire, Massachusetts, and Pennsylvania required a 
residence of seven years ; Georgia, of six : Maryland and 
North Carolina, of five. Ten of the constitutions pre- 
scribed a property -qualifical ion varying from five hun- 
dred acres to £5000, and in states which prescribed no 
properly qualification. — Vermont, Delaware, and Ken- 
tucky, — the well-established custom was to elect as gov- 
ernors only men of known wealth and position. Equally 
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exacting in letter, if not in spirit, was the requirement of 
belief in the Protestant religion which eight of the con- 
stitutions demanded ; ' and the term " Christian," used 
in two others,' meant Protestant. But long before these 
religious requirements were omitted in new constitu- 
tions, they became unpopular, and at least in one state. 
North Carolina, were ignored.' The change cannot be 
said to have come over the public mind until the nine- 
teenth century was in its second decade. 

The govemar was popularly conceived to be a military 
man, — at least. c.r officio, — and his civil duties were 
merely " to execute the laws." His power of appointment 
was limited, and there were few offices to be filled. Not 
all the constitutions gave him the veto power, hut. some- 
what paradoxically, much importance was attached to his 
messages, which formed important contributions to the 
newspapers of the day. They remain an instructive 
record of public events.' The constitutions provided for 
filling vacancies in the executive office, as in New York, 
by the accession of the lieutenant-governor,' which may 
have been the precedent for a similar provision in the 
national Constitution. But most of the states had cum- 
bersome plans for the succession.' No change in our 
state governments is more notable than that in the execu- 
tive department. The rigorous use of the veto power — 
the activity of the governor in filling offices, his political 
influence in legislation, and. in some states, his power to 
veto or to cut down items of expenditure — suggest how 
widely different is our conception of the executive from 
that of our ancestors. Their idea of a governor was of 
an official whose powers were few and limited. 

The state judiciary at first was the colonial system in 
new hands. English precedents and practice yielded but 

' New Hampshire. 1776, 1784, 1791 ; Vermont, 1777 ; New Jersej, 
1776; PVDiisylviinu. 1776; North Carolina, 1776; South Carolini, I790. 

* Maatacliaiettt. 1780; Maryland. 1776. 

' See the debate on climinaling the word " Protestant " from the consli- 
tntion. North Carolina. 1815, 

* Nilcs's Repilfr. which began during the second decade of the nine- 
teenth century, regularly published the govemora' messages. 

* Conitilulian, t777. 

* Delnmre, 1791; South Carolina, 177S, 1790, and olberi. 
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slowly to the spirit of democracy, — "the levelling 
spirit." as the Tories and High FedcraHsts were wont to 
call it. The common law forms were adhered to, with no 
thought of change. Save on the frontier, where the 
courts were usually composed of men not learned in the 
law, there was little to indicate any change from colonial 
times in the administration of justice. Most notable was 
the separation of legislative and judicial functions by the 
elimination of the executive council as a court of appeal, 
and by the organization of courts of last resort. Much 
complaint was heard at the time the revolution broke out, 
of " the law's delay and the insolence of justice," and 
that that complaint was well-foimded is attested by no less 
authority than the Declaration of Independence. 

The authors of the first constitutions attempted to 
remedy public evils by simplifying legal processes; by 
organizing courts of various jurisdiction, by removing 
judges wholly from participation in other than judicial 
business, and, by adopting a system which, in its working, 
would hasten htigation to an end, and make the adminis- 
tration of justice accessible to all. 

Yet the articles on the judiciary in the early constitu- 
tions throw little light on the actual system in force. One 
must know the old nisi prius practice and the rules of 
court; one must travel the circuit with judge and with 
counsel, before he can understand the state judiciary as 
it was organized in the eighteenth century. The most 
elaborate article on the judiciary was inserted in the 
Maryland constitution of 1776. 

As yet, executive appointment of judges for a long 
term, — usually for Ufe. or good behavior, — was the 
notable characteristic in most of the states. Democracy 
did not lay its hands on the judiciap,'. in the eighteenth 
century ; as yet it only eyed the courts with longing to 
fill the bench with favorites elected by the people. The 
federal judiciary remains a monument of eighteenth cen- 
tury wisdom. Down to 1803, judges were appointed by 
governors. Ohio began the reform in appointment by 
intrusting it to the legislature. The popular election of 
judges was the next step, delayed till 1840. By the 
eighteenth century constitutions the courts and all their 
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officials were withheld from popular control. The gov- 
ernor nomin&lecl, aiid the Senate, or upper House, ap- 
proved or rejected appointments. This was in accord 
with colonial and British precedents. But before the 
century closed, democracy was clamoring for the election 
of Justices of the peace, district attorneys, and clerks of 
the courts, and the more ardent innovators were theoriz- 
ing on the popular election of judges. The people con- 
trolled the legislative and, in most states, the executive, 
though in some the governor was chosen by the legisla- 
ture. The next step in popular government was to 
organize the judiciary on the basis of popular elec- 
tions. As yet, this innovation was in the stage of mere 
discussion. 

The revolutionary age was productive of legal and 
judicial minds of the highest order, and the national Con- 
stitution reflects the wisdom of Ellsworth. Johnson, Ham- 
ilton, Sherman, Paterson, Wilson, Wjthe, Ingersoll, 
Pinckney, and Gouvemeur Morris. This galaxy of legal 
lights shone with a lustre scarcely brighter than that 
which fell from the minds that gave the stales their 
organic laws. It was the age of John Jay and John 
Marshall, of Felix Grundy and John Sloss Hobart, of 
William Gushing, of Thomas McKean. and Theophilus 
Parsons, and it was to the hands of such as these that the 
judicial and legal affairs of the states were Brst intrusted. 

Each constitution was adapted to the wants of the 
people of the state, and was an oi^nic act separate and 
apart from the fundamental law of every other state, yet 
there were two prevailing types of constitutions : the 
northern. — that of Massachusetts ; the southern, — that 
of Virginia. New states followed old models, as Ken- 
tucky that of Virginia, and Tennessee that of North 
Carolina. Vermont copied after the constitution of 
Pennsylvania. New York, early cosmopolitan, framed its 
6rst constitution with remarkable anticipation of the 
wants of the future; as it were, a nineteenth century 
instrument made in the eighteenth century. New Jersey, 
like New York, anticipated the future, but it is to the 
jtidicial system of New Jersey that we look to-day for 
the exemplification of the sy&Iem in force, commonly in 
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the states, in the eighteenth century. Pennsylvania and 
Delaware dififered but slightly in their organic laws. The 
constitution of Maryland was an example of elaboration 
and detail not found in any other commonwealth. South 
Carolina made the most rigid provisions for the union of 
church and state, in its earlier constitutions, and Georgia, 
liberal in its general policy, affords the only instance of 
a state's basing representation on the " federal number," ' 
as the provision for representation of three-fifths of the 
slaves was called, after the adoption of the national 
Constitution. 

The early state constitutions, with the exception of 
that of Maryland, were much briefer instruments than 
those framed by conventions in our day. Having incor- 
porated a bill of rights and articles organizing the legis- 
lative, the executive, and the judicial departments, the 
framers of these instruments were usually content to 
make an end. The elaborate administrative features of 
a modern state constitution are the civil growth of years. 

The characteristics of these early fundamental laws 
are the characteristics of the political ideas of their age: 
a limited suffrage, a government based on property and 
persons, a legislature vested with general powers, an 
executive vested with limited powers, and an appointive 
judiciary, state sovereignty, federal agency, and slight, 
if any. notion of United States citizenship. The state 
was conceived to exist for the individual, — a social 
compact made and maintained for the protection of his 
natural rights. 

But democracy was writhing under restrictions, and 
was raising its voice for their abolition, and for direct 
participation in the control of public affairs. 

At the time of the founding of the present national 
government, the individualistic forces of the country were 
on the side of the state governments, and this disposition 
of power was bound to remain unchanged so long as — 
to use the words of Hamilton — the government of the 
United States was not " able to address itself immediately 
to the hopes and fears of individuals, and to attract to its 

> f^eoigU, 1798. 
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support those passions which have the strongest influence 
upon the human heart." * The national government, if it 
would attain years and vitality, " must possess all the 
means and have a right to resort to all the methods of 
executing the powers with which it is intrusted, that are 
possessed and exercised by the governments of the par- 
ticular states."* 

Here was clearly stated the condition which should 
determine the fate of the national plan. But in the ulti- 
mate revolution of civil forces in America, state and 
nation were alike to embody and to express, in their 
evolution, that general law which is slowly working out 
the distinctive d^aracter of popular government. 

1 " The Federalist," No. XVI. 
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RATIFICATION AND AMENDMENT 

In the closing hours of the federal convention, resolu- 
tions were adopted commending the Constitution to the 
people of the states, and a special letter was prepared to 
accompany it to Congress.' The prospect of its ratifica* 
lion was gloomy. Nearly one-third of the delegates in the 
late convention had refused to sign it, and it was certain 
that they would oppose it in their own states. The 
national party was strongest at the commercial centres; 
the state party could depend upon the support of the 
rural districts. The numerous emissions of paper money 
by the states had pleased most of the rural communities, 
but had alarmed, and in many cases ruined, the merchants 
and traders in the towns. The business men of the 
country were likely to welcome any plan which offered 
relief and assurance for the future. The Congress of 
the Confederation had lost prestige and was not in the 
thought of the people. Its sessions were poorly attended. 
and occasionally weeks would pass when a quomm was 
with diflliculty gathered. There were men influential in 
Congress who would oppose the Constitution, and the state 
party claimed that its defeat was assured. The only part 
which Congress had to play in the matter was to submit 
it to the governors, who in turn should submit it to con- 
ventions specially elected to consider it. But Congress 
must take the first step. 

As soon as the instrument was received in Congress, 
Richard Henry Lee and other leaders of the state party 

I The pioceedingB and debates in some of the ratifyinfi conventions 
are given m EUiot'i " Debates"; foe (he aulhoritiei in New Hampshire, 
Vennont. Massachiuetts, New York. Pennsylvania, New Jersey, Dela- 
ware. Maiyland.fNoiih Carolina, and Georgia, see the author's " Constitu- 
tional History of the United Stales, 17OS-1S95," vol. ii. 
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began the attack. Ttiey demanded a bill of rights; they 
objected to a Vice-president ; they tliought it dangerou<i 
that a law regulating commerce coidd be passed by a 
mere majority. However. Congress was not aulhorized 
to amend the proposed plan, but only to hand it on to 
ihe slates. The contest in Congress, therefore, was over 
the manner of expressing approval or disapproval of ihc 
new plan. The national party, to which by this lime the 
term " Federalist " had been given, as the term "' Anti- 
Federalist " had been given to the slate party, though 
desiring that Congress should formally approve the Con- 
stitution, soon discovered thai nothing of this kind could 
be hoped for. The best they could secure was a sub- 
mission to the states without comment liy Congress. The 
two parties were so evenly balanced that neither could 
control Congress; the result was a compromise, on the 
28th of September.' that the Constitution should be sent to 
Ihe states with the unanimous consent of Cong[ress but 
witliout comment. It was sent forth to meet its fate in 
the stale conventions, any nine of which approving it 
could thereby make it the supreme law of the land. 

Congress was not the first body to act on the Constitu- 
tion, It had been formally presented to Ihe Pennsylvania 
Ic^slature by Franklin and hts colleagues on the morning 
after the convention had adjourned. A contest imme- 
diately arose in that legislature over the question of call- 
ings ratifying convention. The A nti- Federalists resorted 
to tdnstmetive tactics and chiefly to absenting lhemselve«, 
so as to prevent a vote, but the Federalists by force com- 
[wlled Ihe attendance of a quorum, and passed an act call- 
ing a convention. It met in Philadelphia on the 2lst of 
November. Its most distinguished member was James 
Wilso«. The Anti- Federalist delegates attacked the new 
plan as a clear violation of the rights of the states and a 
menace to their safety. Wilson and his federal colleagues 
attempted to answer these objections by showing that the 
Constitution was republican in form ; that it bore a close 
analogy to the state constitotions. and that it would 
reroedr all die defects of the old articles. The Anli- 

' 17«7 
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Federalists replied that the new plan would establish a 
consolidated, not a federal government, and to this 
opinion they clung to the end. Wilson made a defence of 
the Constitution which remains a classic exposition of its 
scope and purpose; but the Ami- Federalists, uncon- 
vinced, presented a petition with seven hundred and fifty 
signatures, asking for amendments and particularly for 
a bill of rights. The ballot was then taken and the Con- 
stitution was ratified by a vote of two to one.' Though 
Pennsylvania was the first state to receive the Conslilution, 
it was the second to ratify. Delaware had ratified a week 
before, unanimously.* Eleven days later New Jersey,* 
followed by Georgia, also ratified unanimously.' On the 
day before Georgia ratified, Connecticut met in a conven- 
tion, which, after nine days' session, ratified by a vote of 
three to one.' There was little contest in Connecticut. It 
was one of the small states and realized that it could 
receive only benefits under the new plan. 

On the day the Connecticut convention adjourned, that 
of Massachusetts assembled and was in session nearly a 
month, during which time the new plan was debated in 
detail. The state had been the theatre of Shays's rebtl- 
lion, and some who had participated in that insurrection 
had been returned as delegates. Elbridge Gerry, on his 
return home from the federal convention had begim a 
vigorous attack on its work, and chiefly because of its 
omission of a bill of rights. The Massachusetts conven- 
tion was the largest that assembled, having three hundred 
and sixty-four members, of whom the majority were Anti- 
Federalists. The hope of the Federalists, therefore, lay 
in political strategy. John Hancock, who at heart was an 
Anti- Federalist, was made president of the convention, 
and was won over to the support of the new plan by the 
promise of political honors. Samuel Adams, whose atti- 
tude was in doubt, was won through the influence of 
the working-men. The weight of ability in the con- 
vention lay with the Federalists. 

It was the supposed undemocratic character of the new 

> December la, 1787; 461013. ' December 7, 1787 ; 30(00. 

■ December 18, 1787 ; 3S to o. * Juiiury i. 1788; 36 to o. 

* J»nuat; 9, 1758; 118(040. 
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plan of which the Anti-Federalists most complained ; 
only amendments and a bill of rights could give it the 
needed qualities. Fully conscious of the strength of their 
opponents, the Federalists planned a compromise. To the 
amendments demanded, the Federalists should give their 
support. The ambition of Hancock should be satisfied, 
and Samuel Adams should be induced to bring to the 
support of the Constitution an anti-federal vote sufHcient 
to ratify it. Many of the Anti-Federahsts wished to 
adjourn and await the action of other states, but the com- 
promise plan was carried out ; Hancock was re-assured 
of his election as governor, and was told that he might 
become Vice-president. Nine amendments were prepared 
of which Hancock was made to appear the author. 
Though Adams saw little in the Constitution which he 
admired, he was too shrewd a politician not to recognize 
the significance of the demand which came up from the 
business men of the state for ratification. The vote was 
taken and the Constitution was adopted, though only by 
a majority of nineteen votes, in a total of three hundred 
and fifty-tive.' The news of the adherence of Massachu- 
setts encouraged the Federalists in other states- 

In Maryland the people were friendly, but the political 
leaders unfriendly, to ratiBcation. The convention in that 
state was therefore composed of a powerful majority in 
its favor, somewhat impatient to ratify. After a week's 
debate, the vote was taken and the Constitution stood 
approved by more than five to one." The Anti-Federal- 
ists, exasperated by federalist contempt of their objec- 
tions, demanded twenty-eight amendments, but lo these 
the Federalists gave slight attention. Here as in Penn- 
sylvania the principal objection to the Constitution was to 
its supposed embodiment of a consolidated government. 

The people of South Carolina, which was the next state 
to act, composed an agricultural community, too long 
agreeably famihar with over-issues of paper money and 
laws violating the obligation of contracts. The people 
were jealous of slavery and fearful lest laws of a federal 
character might impose taxes on slaves. As in Pennsyl- 
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vania so in South Carolina a sharp contesi arose in the 
legislature over the question of caUing a convention, and 
during the debate nearly every anti-federal objection and 
every federal reply was heard. The Anti- Federalists 
lauded the Articles of Confederation and especially state 
sovereignty. They deprecated the consolidation of power 
in the proposed government and the limit of time for the 
importation of slaves. Especially did they disapprove of 
the clause forbidding the states to issue paper money. 
But a convention was finally called, among whose dele- 
gates were John Rutledge, Charles Pinckncy, and Charles 
C. Pinckney, who had been members of the federal con- 
vention. These leaders made a vigorous defence of the 
new plan and answered every anti-federal objection to 
it. The Anti-Federalists were in the minority and were 
forced to pursue a policy of obstruction, but the best they 
could secure was the adoption of four amendments, 
whereupon the Constitution was ratified by a vote of more 
than two to one.' 

The ninth slate to convene was New Hampshire, an 
agricultural community, among whose people the pro- 
posed plan did not stand in high favor. The influence 
of Massachusetts was felt, and the majority of (he dele- 
gates chosen to the Exeter convention were undoubtedly 
Anti- Federalists, as was proved by the conduct of their 
opponents in not venturing to press the vote lest the Con- 
stitution should be promptly rejected. The best that the 
friends of the new plan could do was to adjourn and carry 
on a campaign of education. While the convention stood 
adjourned, Maryland and South Carolina ratified, the 
news reaching New Hampshire early in June. The effect 
was plainly visible when the delegates rc-assembled at 
Exeter on the eighteenth of the month. Three days later 
the vote was taken and the Constitution was ratified, 
though only by a majority of eleven votes.* As in Massa- 
chusetts, the Federalists had to pay the price of ratifica- 
tion; they agreed to sixteen amendments which their 
opponents demanded should be added to the Constitution. 
New Hampshire being the ninth state to ratify, the Con- 
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stitution became, by its own terms, the supreme law of 
the land, but no one thought of attempting to inaugurate 
the new government until the three remaining states, 
which had been represented in the federal convention, — 
Virginia, New York, and North Carolina, — should take 
action ; for these three states were holding conventions 
and their decisions were daily expected. 

In Virginia the division of parties was close and the 
prospect of ratification uncertain. Randolph and Mad- 
ison, who had been prominent in making the Constitutit«i, 
were elected delegates, as were John Marshall, James 
Monroe, Patrick Henry, and a score more of eminent 
Virginians. There had been little struggle in the legis- 
lature over the calling of a convention, but the Anti-Fed- 
eralists, conscious of their strength, made no serious 
opposition. Their spokesman at Richmond was Patrick 
Henry, who vehemently attacked every detail of the Con- 
stitution, and remained to the end of the debate uncon- 
vinced that it possessed notably desirable features. It was 
he who named tlie last clause on the powers of Congress 
" the sweeping clause " ; and it was he who made the 
most powerful speech against the Constitution heard in 
any convention. The new plan was, he said, that of a 
consolidated government, and a consolidated government 
was the worst government thai could be adopted for 
America. He was sustained by George Mason, lately a 
member of the federal convention; by James Monroe, 
destined to be the fifth President of the United States; 
by William Grayson, who had opposed the Constitution 
in Congress, and by a number of lesser though highly 
able men. 

The defence of the Constitution was taken up by Mad- 
ison and Marshall, and to them the final victory in Vir- 
ginia was largely due. One other eminent Virginian, 
who was not a delegate at Richmond, was perhaps more 
influential in the state than the entire party of Anti- 
Federalists. Washington, from the moment when the 
circular letter had been sent to Congress commending the 
Constitution, had not ceased to write and speak on behalf 
of the new plan. Had he not been a member of th« Phila- 
delphia convention, it may be doubted whether the Con- 
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stilution would have been ratified by Virginia. JefEerson 
was absent as minister to France, but he carried on a close 
correspondence with Madison and with the anti-federal 
leaders, and thus kept in touch with the course of events 
at home. His influence was very great, — second indeed 
only to that of Washington, He favored ratification and 
an amendment of the Constitution, for he knew too well 
the defects of the old Articles. On the 26th of June, after 
a session of twenty-six days, the vote was taken. Twenty 
amendments were proposed, and a bill of rights in 
twenty articles. The Constitution was then ratified by a 
meagre majority of ten votes.' It may be said that the 
ten votes which saved the Constitution in Virginia repre- 
sented the influence of Washington. A strong effort was 
made to make the ratification conditional, but happily this 
failed. 

While the people of Virginia were discussing the Consti- 
tution, New York met in convention at Poughkeepsie for 
the same purpose. The state was agricultural, and. except 
in the city of New York, strongly anti-federal. There 
seemed little hope that the Constitution would be approved. 
At the head of the opposition stood the governor. George 
Clinton, who was actively supported by a powerful per- 
sonal following. The federal leaders were Hamilton. 
John Jay, who at the time was secretary of foreign affairs 
in the Confederation, and Robert R. Livingston, the chan- 
cellor of the state. 

The Anti-Federalists objected to every important fea- 
ture of the new plan and especially to the powers of 
Congress and the organization of the Senate. They com- 
plained of the omission of a bill of rights. Finally, after 
a bitter contest, Hamilton and his federal colleagues, by 
sheer intellectual effort and a willingness to compromise, 
won the day ; but it was a narrow escape. A change of 
two votes would have defeated the Constitution. How- 
ever, it stood ratified,' and the convention sent up twenty- 
four amendments and a bill of rights in thirty-two 
articles. The recent decision of New Hampshire and 
Virginia undoubtedly influenced that of New Ynrk, 
which liad no desire to be isolated from the Union, tluiugh 
» June 16, 1788; Sg to 79. • July 16, 1788; 30 to 17. 
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the Anti-Federalists in Ilic state claimed lliat the state 
was able to mainlain a separate government. 

It was while the Poughkeepsie convention was in ses- 
sion that the series of articles made their appearance in 
several New York papers, addressed to the people of the 
state of New York urging ihem to ratify the Constitution. 
They appeared over the signature PiibUus, which, it was 
soon discovered, was a pseudonym for Hamilton, Madi- 
son, and Jay. These papers, known collectively as " The 
Federalist," comprise, as we have seen, the classic expo- 
sition, in the eighteenth century, of the American system 
of government.' They were fpven a wide circulation by 
the Federalists and had some influence in determining 
the decision of Virginia and New York. For a time it 
had seemed that New York would ratify only condition- 
ally, but through the efforts of Hamilton this disaster 
was averted. 

A few days before the New York convention ad- 
journed, the people of North Carolina assembled at Hills- 
boro. in the persons of two hundred and twenty-eight 
delegates, to consider the Constitution. There were no 
large commercial centres in the state; its people were 
agricultural, were widely scattered, and hostility or in- 
difference lo the Constitution prevailed among them. 
James Iredell and a few federal colleagues struggled 
bravely to carry ralificationG. but theirs was a hopeless 
task. The .A nti- Federalists, realizing their power, merely 
tolerated discussion. They attacked every provision of 
rhe Constitution and pronounced the entire plan objection- 
able. The adverse vote would be only a matter of major- 
ities. The Federalists were helpless; they could only 
utter warnings. Finally, after two days" debate, the vote 
was cast. North Carolina demanded a bill of rights in 
twenty articles and twenty-six amendments; if thesii 
were incorporated she would ratify the plan. But on a 
dear vole the Constitution would have been rejected by 
more than two to one.* This decision left the state in an 
anomalous position. 

Meanwhile eleven states having ratified, the new na- 
tional plan had been inaugurated. Congress had organ- 
' See chapi. ili, iv. • August 4, 1789. 
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ized tlie House on the ist, the Senate on the 6th of April. 
1789, on which latter day the electoral votes had been 
counted. Washington had been chosen President unani- 
mously, and John Adams, the next highest candidate, 
was Vice-president, On the 30th of April Washington 
was inaugurated in New York City. Within a few days 
he sent to the Senate his list of civil appointments: cab- 
inet officers, federal judges, and minor officials. All were 
confirmed. Before the summer was over, all departments 
of the new government were in operation. 

Until this lime the Constitution had been scarcely more 
than a plan on paper. Its inauguration as an actual gov- 
ernment worked a great change in public sentiment to 
which the people of North Carolina responded. They had 
hesitated to approve it before, being fearful that their 
rights as a state might be impaired, but the disposition of 
the Federalists, who were in the majority in the new 
government, to give respectful consideration to the many 
amendments which had been proposed by the conventions, 
now allaj'ed opposition in North Carolina, and on the 
l6th of November, 1789. its people again assembled in 
convention and five days later ratified tlie Constitution,* by 
a vote of more than two to one. They insisted, however, 
upon the adoption of amendments and of the bill of 
rights which they had sent up before. 

In the aggregate the vote in the ratifying conventions 
was two to one in favor of the Constitution, but the votes 
in detail made a verj' different showing. A change of 
two in New York, of five in Virginia, and of ten in Massa- 
chusetts, on the final ballots, would have rejected the Con- 
stitution and left the country with chaos impending. 
Connecticut, New Jersey, Delaware, and Georgia sug- 
gested no amendments, and none came officially from 
Pennsylvania, though the Harrisburg conference pro- 
posed fourteen. But the remaining stales had demanded, 
in the aggregate, one hundred and forty-five articles as 
amendments, and ninty-three articles as bills of rights.' 

• November SI, 1789; 193I075. 

* The amendments proposed by the different conventions are given 
with the acts of ratUicnticin in the " Dotumcntary Histotj of ihe Consti- 
tution," vol. ii ; most of them ate given in Elliot, vol. L 
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^^B In every instance the ameiulments were demanded by the 

^^H minority. The narrow margin hy which the Constitution 

^^1 had been ratified, and the strong opposition which had 

^^H been manifested, both to its form and to its possible ad- 

^^V ministration, made it the first political duty of the new 

1^^ government to respect and utihze the demands of the 

minority, and to submit such amendments to the states 

as would be Hkely to allay further agitation. In the 

1^^ House of Representatives, Madison was the leader of that 

^^L nascent party soon to be called the Democratic- Rep ub- 

^^M Itcan, and he was deeply anxious to remove every obstacle 

^^P in the path of the new government. On the 4th of May, 

T^^ 1789. he gave notice of his intention to bring up the 

subject of amendments at an early day, and on the 8th 

of June he moved that the house go into committee of 

the whole for the purpose of considering them. 

The opinion of Hamilton, Wilson, and Pinckney,' that 
the Consittutton itself was a bill of rights, was not 
accepted by the Anti-Federalists. Hamilton or Pinckney, 
or, indeed, any member of the late convention, could point 
out many passages in the Constitution which were tran- 
scripts of clauses in bills of rights in the state constitu- 
II I tions.* Jefferson had urged the addition of amendments 

I^B and had pronounced Wilson's opinion, that the Constitution 
^^m itself was a bill of rights, a "gratis dictum, the reverse 
^^P of which might just as well be said."' and Jefferson 
^™ undoubtedly expressed the convictions of those represented 
' by the minority in the ratifying conventions. On the 

(rther hand, the Federalists looked upon amendments as 

11 untimely and superfluous.* But the request of the gen- 

j^H eral assembly of Virginia.' that Congress should call 
^^fe another convention, and the evidence of discontent in all 

^^ ' "The Federaliit," No. LXXXIV; Pinckney in the South Caiolin* 

" Cini'ention : FJIiot. vol. Jv; Wilson's speech at the Stale tloase in 

Pennijrtvinia and the Federal Constitutioii, pp. 143-150; and in the con- 

renlion. Id. pp. ijf-aj^. 

■ See for the sources and authonhip of the Constitution the author'i 

" ConstitutiiRul History of the United Slates, i765-iS95," vol. Ui. pp. 
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parts of the country, made it quite certain that the states 
were prepared to adopt amendments which would embody 
the purpose of all that had been suggested. tJbjections 
to the Constitution were Iwo-fold, — to its structure, and 
to the probable administration of the government by the 
Federalists. Their opponents were determined to remedy 
the one and to prevent the other. 

On the 8th of June, Madison submitted his plan. He 
would insert eight amendments here and there in the 
Constitution. The preamble should be preceded by a 
statement that power is derived from the people; that 
government is instituted for their benefit, and that it is 
their right to change it from time to time.' He found 
the precedent for this part of his plan in the Declaration 
of Independence, in most of the state constitutions, and 
in amendments which had been suggested by nearly all 
the conventions. He would strike out the clause on the 
apportionment of representatives,' and would substitute 
a provision for a variable ratio, with a final limit of mem- 
bership. For these changes he found immediate precedent 
in the amendments suggested by the Harrisburg con- 
ference, and from those which came up from Massachu- 
setts, Virginia. New York, North Carolina, and New 
Hampshire, He would change the clause relating to 
the compensation of senators and representatives,' so 
that no Congress could increase the salary of its own 
members : embodying amendments demanded by Virginia, 
New York, and North Carolina. 

His fourth amendment was the insertion of ten new 
clauses,* forbidding legislation which might abridge free- 
dom of worship or infringe the rights of conscience; 
making the rights of freedom of speech and of the press 
inviolable ; securing the right of peaceably assembling and 
the right of petition; securing the right to bear arms, 
and the exemption of all who on account of religious 
scruples might be unwilling to go into military ser\'ice 
in person ; forbidding the quartering of soldiers in private 
houses without the consent of their owners; exempting 
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a person on trial from being a witness against himself; 
forbidding the seizure of private property for public uses 
without just com|>ensation, and taking hfc, liberty, or 
property without due process of law. From the English 
bill of rights of i68() he took the clause on excessive bail 
and fines, and cruel and unusual punishments, a provision 
confirmed many times by colonial assemblies, embodied 
in the declaration of rights of 1765, found in six of the 
state constitutions, and demanded as an amendment by 
Pennsylvania, Virginia, and North Carolina, The people 
should be secured in their person and property against 
unreasonable seizures and searches, and warrants should 
not be issued without probable cause, supported by oath 
or afHrmalion, particularly describing the place to be 
searched and the person or thing to be seized. These 
provisions were found in the Declaration of Independence, 
in nearly all the state constitutions, and had been de- 
manded as amendments by four states. 

In criminal prosecutions, the accused should enjoy 
those rights and privileges as to witnesses and counsel 
with which the country had long been familiar. Madison 
found a precedent for this provision in Magna Charta ; 
in its confirmation by colonial legislatures; in the petition 
of right of 1628; in the declaration of rights of 1765; 
in the Declaration of Independence; in nine of the state 
constitutions, and in the amendments demanded by five 
stales. He also proposed that the exceptions made in 
favor of particular rights, in the Constitution, should not 
be construed to diminish others retained by the people, 
or to enlarge the powers delegated by the Constitution, — 
for which provision the constitutions of three states and 
the amendments suggested by seven were the immediate 
precedent. It will be observed that these ten clauses, 
which he proposed to insert, corresponded closely to the 
amendments finally adopted. His fifth amendment' would 
forbid the violation of the rights of conscience, of the 
freedom of the press and of trial by jury ; a limitation 
which found precedent in all the state constitutions and 
in the amendments proposed by five of the conventions. 

' Aminding Article I, lection lo, b; inserting a new claoM between 
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His sixth amendment ' forbade appeals in cases in 
which the value in controversy did not amount to a fixed 
number of dollars, and no fact triable by jury according 
to the course of the common law should be re-examinab!e 
except as consistent with its principles. This amendment 
had been asked for by four conventions. His seventh 
amendment substituted two new clauses for the provision 
respecting the trial of crimes.' His purpose was to 
secure the convenience of suitors, to provide for a change 
of venue if necessary, and to amend the practice of the 
common law. His provision read much like a rule of 
court, but it had a precedent in the constitutions of five 
states and in the amendments demanded by six of the 
conventions. His eighth amendment would make a new 
article,^ and was intended to secure the complete separa- 
tion of the three departments of government, and to pre- 
vent the exercise of the power of one by either of the 
others. Its second clause provided that the powers not 
del^ated by the Constitution, nor prohibited by it to the 
states, were reserved to them respectively. The first part 
of his article was taken from the constitutions of six 
states, and was demanded by three of the ratifying con- 
ventions. The second part was found in the constitutions 
of three states and had been demanded by stx of the con- 
ventions. 

Thus Madison's eight amendments embodied provi- 
sions already in force in most of the state constitutions 
and demanded as amendments by many of the ratifying 
conventions. Several of his provisions were as old as 
Magna Giarta. 

The first thought on reading Madison's amendments 
is of the identity of the political principles which they 
embody with those principles of republican government 
cited throughout '" The Federalist." They confirm, too, 
the opinion already expressed. The popular conception 
of republican principles in 1789 was of those enunciated 
in the organic taws of the states. The essential feature 
of Madison's purpose was, therefore, to bring the written 

I Amending Article III, scclion z, by adding a second clause. 
• In Article HI, leclion I, clause 3. 
» To foUow Article VI, 
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expression of the national government into complete har- 
mony with the principles of the state governments. 

He based his general argument for his amendments on 
their importance as barriers to protect the people against 
the federal government and as checks and balances to 
prevent each of its departments from encroaching on 
the otlier. The executive, he said, was the weakest 
department ; therefore, the power of the legislature should 
be limited. He was unwilling to make Congress the 
final judge of all public matters. He could not under- 
stand why the federal government should not be 
restrained by the federal Constitution, as the governments 
of the states were restrained by their constitutions. Their 
legislatures were the guardians of popular liberty; Con- 
gress could not safely be entrusted with it. Thus, his 
amendments forbidding Congress to fix its own compen- 
sation, or to infringe the rights of conscience, freedom 
of the press, or trial by jury, were equally necessary. 
The article on the federal judiciary should be amended 
so as to obviate the great inconvenience to which the 
people would be subjected in being forced to travel great 
distances in cases of appeal, or in actions for a small 
debt in a case pending in the supreme court. Having 
briefly explained all his amendments, Madison moved 
that they be referred to a select committee. 

But the Federalists saw little necessity for this, and 
thought that Congress should proceed with the more 
pressing matter of the revenue bill, then pending. Gerry 
pointedly remarked that the salvation of the country 
depended upon the establishment of the government, 
whether or not the Constitution was amended ; but he 
was favorable to Madison's amendments, as they might 
win North Carolina and Rhode Island, which had not 
yet ratified. Roger Sherman declared it a matter of 
wonder that the Constitution had been adopted at all. 
Of the eleven states which had ratified, the majority had 
not proposed amendments, and he was doubtful whether 
any which miglit be proposed by Congress would be 
approved by the states, because there was so slight 
diemand for them. Would it not be better to wait the 
test of experience and thus Oetermine what amendments 
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were necessary? Fisher Ames boldly accused Madison 
of angling for popularity, and most of the Federalists 
were content to pronounce the amendments needless. 

But Madison was fixed in his determination to carry 
them through. Debate should be cut short and every 
proposition of a doubtful or unimportant nature should 
be excluded.* He wished to avoid the risk of a second 
federal convention. The amendments, said he, would 
not only conciliate all parties but would put public affairs 
" inlo an auspicious train." * The House decided at first 
to refer the amendments to the committee of the whole, 
but linally. and owing largely to Fisher Ames's activity, 
they were handed over to a select committee of one from 
each state. Among the eleven appointed were Madison, 
the chairman: and Baldwin. Sherman, Oilman, and 
ClymcT, who had been members of the federal convention. 
On the 13th of August, the committee reported a series of 
amendments in eighteen clauses, which in substance were 
Madison's propositions.' In the debate which followed, 
the Federalists objected to the report because, they said, 
if the amendments were inserted in the Constitution it 
would appear, unless the archives of Congress were 
searched, that Washington and other worthy men in 
convention had signed an article which they had never 
had in contemplation. Gerry argued that Madison's 
plan of incorporating the amendments accorded with the 
evident intent of the Constitution itself; Sherman urged 
that all the amendments should be added at the end of 
the Constitution so as to avoid confusion ; but the majority 
favored incorporation, and Sherman's motion was lost. 
Later the matter was reconsidered and his suggestion 
prevailed. 

On the 14th of August the amendments were taken 
up in their order and gradually given the form in 
which they now stand. The proposition to establish a 
minimum and a maximum number of members in the 
House did not meet with great favor. The difficulty was 
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to fix a number which would prove adequate to the public 
business, and no two members agreed as to what this 
number should be. The number of members in the state 
legislatures was determined by the number of districts 
and by population, both of which factors frequently 
changed. It was finally decided that the maximiim mem- 
bership should be two hundred. All agreed that no Con- 
gress should have power to increase the salary of its 
own members. Much of the discussion turned on the 
phraseology of the amendments, and respecting this 
Geiry had much to say and was largely instrumental in 
settling the final language of the clauses. 

It was while the clause on the freedom of religion was 
under discussion that Gerry observed that in the ratifying 
conventions the difficulty between the two parties con- 
sisted in the willingness of the Federalists to ratify the 
Constitution as it stood, and the unwillingness of the Anti- 
Federalists to ratify until it had been amended. " Their 
names." he said. " ought not to have been Federalists 
and A nti- Federalists, but Rats and Anti-Rats," and he 
embraced the opportunity to accuse Madison of favoring 
a consolidated government. The debate on the rights 
of conscience, on freedom of the press, on the right of 
petition, and other rights, already guaranteed by custom 
and the state constitutions, was languid. Provisions in 
the state constitutions securing these rights were already 
recognized civil axioms. Now and then a member 
objected to the committee's report because it did not 
include some particular amendment demanded by his 
sUte. but the report was comprehensive and its omissions 
were all satisfactorily explained. When the discussion 
reached the provision that the enumeration of certain 
rights in the Constitution should not be construed to deny 
or to disparage others retained by the people. Tucker 
of Vii^nia. an .^nti-Federalist. remarked that it meant 
the alteration of the state constitutions and could better 
be left to the state governments: he therefore moved to 
strike it out. Madison quickly replied that he considered 
it the most important of the whole li.it. It was equally 
necessary to secure the people against the infringement 
of their rights by cither government, and the House sus- 
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tained him. The language finally given to the clause was 
suggested by Carroll, of Maryland. 

Finally, the report of the committee of eleven, as 
amended, was handed over to a special committee con- 
sisting of Benson, Sherman, and Sedgwick, with instruc- 
tions to arrange and report amendments, which they did 
on the following day ' in seventeen articles. These were 
then sent to the Senate. Little is known of what was said 
of them there, but it is known that the federalist senators 
were strongly opposed to them ; and that they were able 
greatly to modify the report : so much so, indeed, that 
when it reached the House that body refused to recede 
from its own propositions or to accept the report. Finally, 
on the 24th of September, the amendments were sent to a 
committee of conference, with the result that the House 
receded on condition that the Senate should agree to 
changes in two articles. On the 25th of September, the 
Saiate concurred and the amendments, now cut down 
from seventeen to twelve, were adopted.' Of these, the 
last ten were speedily approved by the requisite number 
of states, and on the last day of June, 1790, Washington 
announced to Congress that they had been ratified. 

The amendments supplied a bill of rights and satisfied 
the " public demand," as Jefferson had expressed it to 
Madison, in a letter written soon after the adjournment 
of the federal convention.' Washington had early de- 
clared his willingness to embrace any compromise that 
would save the country from ruin, and had been confident 
that the most violent opponents of the Constitution would 
peaceably coHDperate in the organization of the government 
and be content to ask for amendments in the manner it 
prescribed.' But most of the Federalists looked upon 
the amendments as a rash innovation.' Pierce Butler 
spoke of them as milk and water amendments.* and Ames 
called them " rather food than physic, an immense amount 
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of sweet and other herbs and root's for a diet drink,"' 
But moderate men of both parties inclined to Madison's 
view, — that the amendments were necessary to secure 
the rights of conscience, freedom of the press, trial by 
jury, and protection a^inst general warrants, and that 
they could not fail to conciliate the opposition,' Certain 
it is that from the time of their adoption, the opponents 
of the Constitution grew lemperale in speech and at last 
vanished as a party. 

The states had taken up the amendments willingly, 
and their ratification was in progress when North Caro- 
lina approved the Constitution. Maryland followed New 
Jersey, and North Carolina approved them in December, 
1789. By the last of March of the following year five 
more states ratified. Another state could make them a 
part of the Constitution. 

This state was Rhode Island. Il had refused to par- 
ticipate in the federal convention, and for more than two 
years had taken no action on the Conslitulion. But this 
apparent apathy did not reflect the sentiments of many 
of its people. The Federalists in Rhode Island were the 
minority party, and for two years had struggled in the 
assembly in vain to [lass a bill calling a convention. Seven 
times did the bill fail. The eighth time it was carried, 
but only by the vole of the governor. John Collins, who, 
on Sunday, January 17. 1790. decided by his vote that a 
convention should be called. Though the Constitution 
was now in force and the administration of Washington 
well under way, the seventy delegates who met at South 
Kensington, on the 8th of March, proceeded to discuss 
the Constitution as if its fale was in their hands. For 
sixty-five days, in two sessions of the convention, they 
debated, finding much to object lo and litlle to approve, 
Penally by a meagre majority of two voles they ratified 
the Constitution, at the same time insisting on the adop- 
tion of eighteen amendments and a bill of rights in 
twenty-one articles, and this, when the Constitution had 
been in operation more than a year,' 

' ■■ Life o( Amej," vol. i, p. 1 54. 

* Madiioo'i Wofks, *ol. i, pp. 446-448, 463. 4S;-4S& 

' May 29, (790; 34U131. 
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By this time eight states had approved ten of the amend- 
ments which Confess had lately submitted, and these ten 
embodied the substance of the reasonable demands of 
Rhode Island. Its legislature, now fully satisfied, gladly 
took up the congressional amendments, approved them 
on the 15th of June, and by its action made them a part 
of the Constitution. 

Vermont for fourteen years had been an independent 
state and standing faithfully hy the side of the other states 
throughout the revolution. It had long been engaged in 
a boundary dispute with New York, a calamity which un- 
doubtedly prevented the Congress of the Confederation 
from including it within the Union. In October, 1790, this 
dispute was settled to the satisfaction of both states, and 
the last barrier was removed to the formal admission of 
Vermont. Early in January of the following year, its 
people, through their representatives, assembled in conven- 
tion at Bennington to lake action on the Constitution. 
There were only four vigorous A nti- Federalists among 
the one hundred and nine delegates. For five days the 
great question was discussed in a perfunctory way. and 
then the Constitution was formally ratified.' A month 
later Congress admitted the state into the Union. In 
November the state approved the ten congressional amend- 
ments. Virginia ratified them in December. Thus at the 
close of the year 1791 all the states which had participated 
in the revolulion had ratified the Constitution : and all save 
three ' had approved ten of the amendments which Con- 
gress had proposed. 

Most of the framers of the Constitution were lawj'ers, 
and several possessed judicial minds of the highest order. 
The article on the judiciary, we are informed by Gouvcr- 
neur Morris, received most critical attention, and passed 
from the hands of the convention to the committee on 
arrangement and style in as perfect a form as men famil- 
iar with political theories and grounded in legal practice 
could suggest. But on the subject of the judiciary, con- 
flicting opinions had been maintained with so much pro- 
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fessional astuteness, says Gouvemeiir Morris, that it 
became necessary for him only to select the phraseology 
when, as a member of the committee on arrangement and 
style, the rough draft of (he Constitution was put into his 
hands with instructions to write it in final form. He 
wished not to alarm others or to shock their self love, 
and yet to express his own notions. The result was that 
the article on the judiciary " was the only part that passed 
without cavil." ' In the ratifying conventions the article 
on the judiciary was viewed with alarm by the Anti-Fed- 
eralists. They feared that the jurisdiction of the federal 
courts might extend to suits between citizens of a state 
and another state. Marshall, in the Vir^^nia convention, 
had quieted George Mason's fears on this point by saying 
that it was not rational to suppose that a sovereign power, 
like a state, could be dragged before a federal court. A 
state might be a plaintiff, but it could not be made a 
defendant in a suit brought by an individual. If he had 
a just claim against the state, it was to be presumed that 
upon application to its legislature he would obtain satis- 
faction.' 

The same idea was held by Hamilton, wlio declared 
that the alarm of the Anti-Federalists was upon very 
mistaken grounds, as it was inherent in the nature of 
sovereignty not to be amenable to the suit of an individual 
without its own consent. This, he said, was the general 
sense and practice of mankind and the exemption was 
enjoyed by the government of every state in the Union 
as one of the attributes of sovereignty. Such suits 
against a state would be contrary to the spirit and pur- 
pose of the Constitution. Recoveries could be enforced 
only by waging war against a state, and it was altogether 
forced and unwarrantable to ascribe to the federal courts, 
by mere implication and in contravention of pre-existing 
rights of the state governments, a power which would 
involve such consequences.' 

The opinions of Marshall and Hamilton are sufficient. 
if taken in connection with the time and place of iheir 
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utterance, to establish tlie fact that the franiers of the 
Constitution did not beUeve that a sovereign slate could 
be sued by an individual or, to use a phrase of the time. 
could be dragged before a federal court. The full power 
of the general government was behind the states to sup- 
port them in their judicial action, but was not Ijehind the 
individual to support him in an action against a state. 
Through all the debates in the ratifying conventions ran 
the claim that the states would gain by assenting to the 
Constitution. Randolph, when presenting the Virginia 
plan in Philadelphia, spoke of the jealousy of the states 
respecting their sovereignty as a fact familiar to all. 
Without attempting to declare the truth or falsity of the 
doctrine that the states were sovereign, wc must conclude 
that it was unquestionably the ruling idea in 1788. Time 
might prove the doctrine impracticable as a working 
principle, but the strength of the argument lay with the 
state-sovereignty school at the time the national govern- 
ment was formed. It dominated the ratifying conventions ; 
it had been freely expressed in the federal convention. 
The national idea as it is now understood had to be 
worked out by the harsh tests of administration. It was 
not conceived at the time the Constitution was made. 
It is a product of a later time. If the idea of state sov- 
ereignty should prove destructive of the ends compre- 
hensively proposed in the preamble of the Constitution, — 
a more perfect union, justice, domestic tranquillity, com- 
mon defence, and the general welfare, — then ultimately 
the idea must be abandoned. The Fathers, as we fre- 
quently call our early statesmen, were opportunists, as 
all men must be in revolutionary limes. Speaking of 
the work of the Fathers. Mr. Lincoln, in his Cooper 
Institute speech, undoubtedly laid down the true principle 
to follow in interpreting their work: "I do not mean 
to say that we are bound to follow implicitly in whatever 
our Fathers did ; to do so would be to discard all the 
lights of current experience, to reject all progress, all 
improvements. What I do say is, tliat if we would 
supplant the opinions and policy of our Fathers in any 
case, we should do so upon evidence so conclusive and 
argument so clear that even their great authority fairly 
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considered and weighed cannot stand." ' Time alone 
tell whether the evidence would ever be so con- 
elusive and the arguments so clear that tlie stale-sov- 
ereignty doctrines of the Fathers could no longer be 
suffered to prevail. There can be no doubt that when 
the Constitution was adopted it was with the understand- 
ing that a sovereign state could not be sued in a federal 
court without its own consent.' 

But among the Fathers there were some who did not 
hold this idea, and among them John Jay and James 
Wilson, who, it will be remembered, were appointed by 
Washington ; the one chief-justice, the other an associate 
justice of the supreme court. In 1792, Alexander Chis- 
holm. a citiren of North Carolina, brought suit against 
the state of Georgia in the supreme court of the United 
States, and thus "a question of uncommon magnitude, 
whether such a suit could be maintained," became an 
issue. The opinion of the court was given by Wilson, 
The question, he said, was whether the people of the 
United States formed a nation? He answered it accord- 
ing to his understanding of the principles of general 
jurisprudence, of the laws of nations, and of the consti- 
tutions and laws of tlic states. From the first two he 
developed the general notion of sovereignty and then 
prcxrecded to prove that the federal Constitution vested 
sovereignty in the United States and clearly gave the 

' Lincoln's Works, vol. i, p. 604. 

* Delaware m its second constitution, 1791. decUred that Euits might 
be brought against Ihe state as ihe law prescribed : and Tennessee, in 
1796, authoriied such suits with the proviso that it must be brought by 
its own citiiens. See Delaware constitution, 1S31-1S94; Tennessee, 
1834-1870. The stale constiluliana authoriung legislation for bringing 
suits against Ihe stale are Wisconsin, 1S48, Art. [V, sec. i; ; California, 
iSjo, Art. XI. sec. ti; Kentuctty, tS;o. Art. VIII.sec.6i iS90,sec.33i; 
Indiana. 1S51. Art. IV, sec. 14: Nevada. 1S64. Art IV, sec. zs; Mis- 
•ooti. 1865. An. IV.sec Ji ; Florida. 1868, Art. IV, see. 19; iSSj, Art. Ill, 
sec. » : Mississippi, i368, Art. XV, sec. zi ; South Carolina. 1E68, Art. 
XIV. sec. 4; 1S95, Art. XVII, sec. i: Alabama, 1867, Art. t, sec. 16: 
Petuuflvania, 1873, Art. IX, sec ti ; Washington, 1S89. Art. II, tec. 26; 
North Dakota, iSS^ Art. I, seen; Wyoming, 1 889. Art. t.sec.S: inch 
auici were foibidden by Illinois constitution, 1870, Art, IV, sec. i6: 
Alabama, 1875, Art. I, sec. 15; Arkansas. 1874, Art. V, sec. 10. declares 
that the Slate shall never be made defendant in any of her coniu. Bui 
•ee Curran c. Arkansas /t al, 1; Howard, 304. 3»9; Clark v. Kamard, 
108 United .State*, 436, 447 ; Beers tl al. v. Arkansas, 30 Howard, 517- 
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court jurisdiction over a state in the Union. The state 
of Georgia was therefore amenable to its jurisdiction. 
He took issue directly with both Marshall and Hamilton, 
and claimed that the jurisdiction of the supreme court 
over a state was exphcitly declared in the Constitution. 
A state could be made a defendant before the court; 
therefore it was amt-nable.' Jay, the chief- j list ice. sup- 
ported him in an elaborate decision. He traced the 
history of the country from the outbreak of the revolu- 
tion, and agreed with Wilson that the controversy before 
the court fell within the exact language of the Constitu- 
tion. He went further than Wilson, however, and held 
that not only a state but the United States might be sued 
by any citizen with whom it might be in controversy, but 
with this difference: that in case of an action against 
the United States there was no power which the courts 
could call to their aid to compel execution of the courts 
decree. Therefore the case of a state and that of the 
United States were very unlike. But a state was suable 
by citizens of another state. 

This was a new and an alarming doctrine, and its truth 
was denied by Justice Iredell in one of the most famous 
opinions in our legal history. He controverted the opin- 
ions of Wilson and Jay point by point. He held that 
the states were successors to the crown and. like the 
crown, could be petitioned but not sued. He denied that 
either the Constitution or the act establishing the federal 
courts * authorized Wilson's conclusions. The power of 
tile court was to be strictly construed. The common law, 
he said, gave no precedent for Wilson's construction. 
Every state in the Union, save in those instances in which 
its sovereignty had been expressly delegated to the United 
States, was as completely sovereign as were the United 
States in respect to the powers surrendered to them. 
"The United States," said he. "are sovereign as to all 
the powers of government actually surrendered : each 
state in the Union is sovereign as to all the powers 
reseiTed." Reasoning thus from the British Constitution, 
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the common law. the practice of the colonial govern- 
ments, the strict construction of the Constitution, and of 
the judiciary act of 1789, he reached the conclusion that 
the states were sovereign and could not be sued. The 
only remedy was by petition to the stale legislature. But 
Iredell's opinion was not the decision of the court ; that 
had declared that a state was suable in the federal courts, 
and it was a most startling conclusion of the whole 
matter. It practically reversed the Fathers, ignored the 
opinions of the ratifying conventions and also " The Fed- 
eralist " itself. 

The decision was handed down on the i8th of Feb- 
ruary, 1793, and. on the following day, Sedgwick of 
Massachusetts, gave notice, in the House of Representa- 
tives, that he would soon move a resolution for amend- 
ing the Constitution, so as to protect the states from being 
sued in federal courts. On tlie 20th, the resolution, in 
the form of an amendment, was offered in the Senate,' 
but it slumbered for a year, till, on the 2d of January, 
1794, it was again brought up. was discussed briefly, and 
was passed, on the 14th, by a vote of twenty-three to two. 
On that day it was read in the House for the first time, 
but it was the 4th of March ' before it finally passed." 
Tliree years elapsed before the requisite number of states 
adopted it. Its ratification was announced by President 
Adams on the 8lh of January. 1798.' There was strictly 
no precedent for the amendment in any which had been 
demanded by the ratifying conventions or in any of the 
state constitutions. The nearest approach to a precedent 
was one of the amendments, demanded by Virginia and 
North Carohna, relating to the jurisdiction of the United 
States courts in cases arising after, but not before, the 
ratification of the Constitution." 

Though there was no immediate precedent for the 
amendment, its spirit and purpose may be found in the 

' Annals. 1793, p. 651. ' Id. p. 477. 

* By a TOte of 81 10 9. The language of the unendment vn» loggcsted 
br Alben GxUalin. 

* Richardson, vol. I, p. 160, and tee Adams's special direction to Plnck- 
ne;. in Wailii, vol. viii, p. 5<;i. 

* In Vireinia, Elliot, *ol. ill, p. 661 ; in North Carolina, " DocDmentaijr 
History of ibe Constitulion," vol. ii, p. ijt. 



io6 A CONSTITUTIONAL HISTORY OF 

ideas of state sovereignty prevailing in the eighteenth 
century. In the act of the assembly of Connecticut of 
October lo, 1776, which was the response of that colony 
to the suggestion of Congress to take np civil government, 
the state was described as free, sovereign, and independ- 
ent. The Constitution of Massachusetts of 1780 made 
a similar declaration, as did that of New Hampshire of 
1784. The treaty of peace with England of the pre- 
ceding year ' mentioned the thirteen states each as being 
free, sovereign, and independent, and this conception 
was a part of the unwritten constitution of states outside 
of New England. No southern state used the word 
'■ sovereign " in its constitution, but the opinions of south- 
ern statesmen and of soutliern people respecting state 
sovereignty were unwritten law. The government of 
the United States was popularly beheved to be a confed- 
eration of sovereign states,' though a few members of 
the federal convention, like King and Hamilton, clearly 
pointed out that the states were not sovereign in the 
sense in which the general government was sovereign.' 
The result of such diverse opinions was a compromise: 
thai the states possessed residuary sovereignty,* and with 
this understanding the Constitution was ratified. The 
A mi -Federalists held to a man that the sole purpose of 
forming the general government had been to preserve the 
sovereignty of the states.' When, therefore, in 1793, 
the supreme court ruled that the stales were not sovereign, 
but could be brought before a federal court hke an indi- 
vidual, the country took alarm and the eleventh amend- 
ment was the direct consequence. 

No part of the national plan of government was more 
difficult to settle than that on the e.xccutivc. and the article 
on the subject was almost the last to be completed. The 
members greatly differed as to whether the executive 
should be single or plural ; for life or for a term of years : 
and especially did they differ as to the manner of choos- 
ing him. Finally, they forsook all state precedents and 
adopted a method of choosing, which was novel and 

1 September 3, 17S3, Article t; TreWies and Conventions, p. 376. 
' Elliot, vol. V, p. 176. * Id, vol. Y, pp. Mir, 112. 

* "The Federalist," No, LXXII. * EUiol, vol. v, p. 249. 
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experimental. Though bearing some analogy to the 
method of choosing slate senators in Maryland, it will 
be found, upon examination, that that method and the 
one Anally adopted by the convention have Utile tn com- 
mon. The difficuhy consisted in choosing a national 
officer by federal methods. If the new government was 
wholly federal, the method of the election of the President 
by stale legislatures was not the proper procedure ; if 
it was wholly national, he should be elected by popular 
vole, but as the government was partly federal and partly 
national, the method must be a compromise. The method 
finally adopted gave general satisfaction and was almost 
the only part of the system which escaped censure,' But 
the method did not distinguish between candidates for the 
presidency and the vice- presidency, and, in consequence, 
the results of an election might be uncertain. The obvious 
defect was the omission from the plan of a requirement 
to designate by the electoral votes the candidate for Pres- 
ident and the candidate for Vice-president. But this end, 
which seemed to have escaped the attention of the con- 
vention, was finally reached by events quite accidental 

The framcrs of the Constitution gave no sign that they 
expected the administration of the government to fall 
into the hands of parlies or the choice of officials to 
become a party matter. The Vice-president was consid- 
ered a superfluous officer, especially by the Anti-Fed- 
eralists. The framers evidently had great confidence in 
the virtue of that body of men whom we call the electoral 
collie. They considered them for a time to be the 
agents of the states, chosen by the people to name a 
president. Wilson advocated his election by popular 
vote, but the proposition was not considered. Distrust 
of popular government led the framers to put the choos- 
ing of the President and Vice-president into the hands of 
a special body of men. In case two persons received 
each a majority, and the same number of votes, the 
highest vote, by stales, should elect the President ; and if 
there then remained two candidates with equal votes, the 
Senate should choose the Vice-president. The evident 

» "The rcderalisi," No, LXVIII. 
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purpose here was to secure the choice of these two officers 
by a federal act. As lon^ as Washington lived and would 
accept the office of Presulent, there was little doubt who 
its incumbent would be. But the distribution of the 
electoral vote, in 1789 among twelve persons, in 1792 
among five, and in 1796 among thirteen, intimated from 
the beginning that unless public opinion was explicit and 
some person was the unmistakable choice for President, 
the vote was likely to be scattered, and that elections by 
the House might prove the rule instead of the exception. 

The framers could not well have anticipated this con- 
dition of things. The debates in the federal convention 
indicate that the framers believed that the college could 
always find one man of dominating popularity, and 
another for second place sufficiently well known to satisfy 
the majority of the electors. Time did not realize this 
e:(pectation. The men who received electoral votes were 
the favorite sons of states, and so strong was the idea of 
state sovereignty that it was almost impossible that any 
successor to Washington should at all approach him in 
national reputation. There was the probability of a dis- 
puted election in 1796, when it was doubtful whether 
Adams, Jefferson, or Thomas Pinckney would be chosen. 
It was soon known that Adams had seventy-one votes, 
Jefferson sixty-eight, and Pinckney fifty -nine. The 
result, therefore, was a Federalist for President and a 
Democratic- Republican for Vice-president. 

The incongruity of a divided political responsibility 
does not seem to have occurred to many at the time, but 
just two months from the day of election • William 
Smith, of South Carolina, offered a resolution in the 
House that the Constitution be amended so as to prevent 
the inconvenience that might arise from the prevailing 
mode of choosing the President and Vice-president, and so 
to carry into effect the genera! intention of the electors. 
The motion was made a month before the electoral vote 
was counted, and received no further attention than to 
be ordered printed. Not one state gave its full vote for 
Adams and Jefferson, and the four that cast electoral 
votes for them also supported six other candidates. 
> January 8, 1797. Anoali, p. iSH- 
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Adams received the entire electoral vote of eight states; 
Jeflferson of four ; Pinckiiey of five ; Burr and Ellsworth 
each of two. and Clinton of one. Considering the 
strength of the doctrine of state sovereignty at the time, 
it is not surprising that there was dissatisfaction with a 
system which gave the countrj' a President who was the 
first choice of only one half of the states, and a Vice-presi- 
dent who was the choice of only one-fourth of them, and 
yet between which two candidates there was a difference 
of only three votes. 

The resnlt of the election, in 1796, displeased the Fed- 
eraUsts, for they had planned to elect Adams and Thomas 
Pinckney. The federalist region lay north and east of 
Pennsylvania but included Delaware. Political sentiment 
in the remaining portion of the country was strongest for 
Jefferson and Burr, Though there were no formal plat- 
forms or nominations, there was a more or less common 
understanding that Adams and Jefferson represented two 
widely different political schools. The election of both, 
therefore, raised many apprehensions. 

That a month before the counting of the electoral vote, 
a resolution should be offered in Congress to amend the 
Constitution, so that electors should designate their choice 
for President and Vice-president, must be accepted as 
evidence that the public mind was not at rest on the 
subject. The resolution was. however, soon forgotten ; 
three years passed, and Adams's stormy administration 
was drawing to a close, when Abicl Foster, a representa- 
tive from New Hampshire, renewed the electoral amend- 
ment on the i6th of February, 1799. Two weeks later, 
by a vote of two to one, the House refused to refer the 
resolution to a committee of the whole." On the 23d 
of Januarj'. 1800,* James Ross, of Pennsylvania, moved 
in the Senate the appointment of a special committee to 
report a bill for deciding disputed elections for President 
and Vice-president. The bill passed the Senate on the 
28th of March, was amended both in the House and the 
Senate, but was at last rejected by the House by a vote 
of seventy-three to fifteen. 

While the Ross resolution was under consideration, the 
■ Aniuls, 1799, p. 1919. * Anna!*, p. 19. 
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question of a constitutional amendment to regulate the 
election of President and Vice-president came before 
the House on the 4lh of February. Its purpose was to 
require that the electoral vote be designated, but it was 
buried in committee of the whole. John Nicholas, of 
Virginia, on the 14th of March projwsed as an amend- 
ment the division of each slate into a number of districts 
corresponding to its number of electors, but his resolution 
was sent back adversely in an elaborate report that no 
change in the method prescribed by the Constitution was 
expedient' 

Meanwhile ihe presidential election of 1800 had 
occurred ; its results were known and the first disputed 
election had arisen. This condition of affairs had been 
brought about largely by the party intrigues of Hamilton, 
and other leading Federalists, to make Cliarles C. Pinck- 
ney President and to bring Adams to the second place.' 
The formal ballot of electors, on the nth of February, 
gave seventy-three votes to Jefferson; seventy-three to 
Burr; sixty-five to Adam.s, sixty-four to Pinckney, and 
one to John Jay. The election of a President, therefore, 
devolved on the House. On the i8th. at one o'clock, the 
thirty-sixth ballot was taken; ten states had voted for 
Thomas Jefferson, four for Burr, and two had cast blank 
ballots.' The House had made Jefferson President, and 
Burr, having received the next greatest number of votes 
in the college, was Vice-president. Thus events speedily 
disclosed that the danger which had been discussed 
three years before was both real and serious. At the 
election in 1800 sixteen states voted, in eight of which 
the electors were chosen by the legislatures, and in eight 
by the voters ; but the mere method of choosing presiden- 
tial electors had little bearing on the final result. In Con- 
necticut the electors, appointed by the legislature, had 
voted for Pinckney : the South Carolina electors, appointed 
in like manner, had voted for Jefferson and Burr. The 
New Hampshire electors, chosen by popular vote, had 
cast their ballots for Adams and Pinckney, but the electors 

' Annals, pp. 941-946. 

» *• Life and Works of John Adinu," *ol. i. pp. 576-597. 

• Annals, pp. 1031-1033. 
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of Kentucky and Tennessee, chosen in the same manner, 
had voted for Jefferson and Burr, Thus the Union on 
party lines was divided into eight republican and six 
federalist states. The remaining states were partly fed- 
eralist and partly republican. Though there were no 
platforms or nominating conventions, Adams and Pinck- 
ney were the recognized federalist candidates, and Jef- 
ferson and Burr the democratic-republican. Testing the 
election in the House by the electoral vote of the states, 
the choice of Jefferson and Burr more fairly expressed 
the will of the country than did that of Adams and Jef- 
ferson in 1796. 

However, the fact most distressing to the Federalists 
remained, — that they had failed to bring in either of 
their candidates. The rumor spread that the election in 
the House had lieen brought about by collusion, and min- 
gled with this tale, which many of the Federalists took 
no pains to correct, were tlie mutterings of the friends 
of Butt, who had confidently expected the first place 
for him. Thus, suddenly the constitutional methcKt of 
choosing the chief magistrate was confused with the 
animosities, the schemes, and the disappointments of party 
politics. The question thus ceased to be abstract, but 
became one of practical politics. The Constitution had 
proved defective in an essential part. Jefferson had been 
comforted, in the prospect of his missing the presidency, 
that though " the federal government would have been 
in the situation of a clock or watch run down, there was 
no idea of force nor of any occasion for it. A convention, 
invited by the republican members of Congress with the 
virtual President and Vice-president, would have been on 
the ground in eight weeks ; would have repaired tlie Con- 
stitution, and wound it up again." ' As the Senate con- 
sisted of nineteen Democratic- Republicans and thirteen 
Federalists, and the House of seventy-one Republicans 
and thirly-four Federalists, and as Jefferson was Vice- 
president, the Republican members on the groimd were 
a factor to be reckoned with. 

* Jtffenoa to Pricitlcy, Maicb 11, iSoi ; Woclu (Ford'* Edition), 
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An amendment of some kind, reg^ulating the election 
of the President and the Vice-president, now seemed 
imminent, but another year passed before further effort 
toward one was made. On the I2th of April, 1802, 
DeWitt Clinton in the Senate proposed as an amendment 
that the persons voted for as President and Vice-president 
be particularly designated.' but the matter was again 
postponed. Meanwhile the House was entertaining 
amendments, and one of them providing for the desig- 
nation of candidates was carried, on the 2d of May, by 
a vote of forty-seven to fourteen ; but the Senate refused 
to concur.' Further procedure was prevented by the 
adjournment of Congress. The defeated measure was 
brought up again on the 3d of January by Michael Leib, 
of Pennsylvania. Bayard, of Delaware, called for a com- 
mittee on the subject on the 8th of February ; and Gris- 
wold, of Connecticut, recommended the provision on the 
Qth ; but the House, without a decision on the matter, dis- 
charged the committee and the subject was dropped for 
the remainder of the session. 

The steady recurrence of the proposition to amend 
was a sign of the times. When, on the 17th of October, 
1803, the eighth Congress assembled, nearly six yeare 
had passed since the first amendment to designate the 
candidates had been proposed. On the first day of the 
new session. Dawson, of Virginia, renewed the motion 
which Smith had made in 1797, and on the next day, 
in committee of the whole, the House set itself seriously 
to its consideration." The amendment merely directed 
the designation of the electoral votes, but Nicholson, of 
Maryland, detecting the imperfection, proposed that 
Dawson's amendment be changed so that the person 
receiving the highest number of votes for Vice-president 
should thereby be elected, unless the vote for two or 
more was equal, in which case the Senate should choose. 
Clopton, of Virginia, wished the choice, when made by 
the House, limited to two instead of to five candidates, 
as the Constitution provided. The matter was then 
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referred to a commiltee of seventeen, along with another 
amendment for districting the country for presidential 
electors. In the course of the debate a point of order 
arose, and the Speaker, Nathaniel Macon, of North Caro- 
lina, ruled that a simple majority is competent in Congress 
to decide all matters preliminary to the final adoption of 
constitutional amendments.' 

On the 22d. Dawson proposed that in cases when the 
election went to the House, the choice should be from the 
three highest on the list, but when the Vice-president 
was chosen by the Senate, the choice should be from the 
two highest. The select committee accepted this, but the 
limitation to the House of three candidates instead of 
five, at once raised the question of the limitation of the 
rights of the small stales. The debate soon showed that 
there was little objection to an amendment of some kind, 
but that there was great objection to changing the number 
of candidates from five to three. The friends of the 
larger number carried the day by a vole of fifty-nine to 
forty-seven : the amendment was ordered engrossed and 
pa.<ised to a third reading. The debate is of interest 
because of its elucidation of political beliefs prevailing 
at a time when the Constitution was in the infancy of its 
administration. Most of its framers were still living 
and were in public life, but the men who were now dis- 
cussing the proposed twelfth amendment in Congress 
belonged to a new generation. The current of party 
passion ran high. Many a devout Federalist believed that 
the clock of government had run down the moment when 
the House of Representatives chose Jefferson President. 

The assertion, during the debate, that the proposed 
amendment would imperil state sovereignty, if the number 
of possible candidates was changed from five to three, 
seems somewhat curious to us now. The advocates of 
state sovereignty agreed with Hughcr, of South Carolina, 
that the Constitution was a compact and a compromise of 
interests, and that the federated government agreed upon 
in 1789 was a compact between thirteen separate sov- 
ereignties. The inhabitants of the United States in 
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framing the Constitution, said Hugher, did not act en 
masse as one people.' The balance between great and 
small states was the issue when the Constitution had been 
ratified, and any variation from that balance would 
endanger the states. Hastings, of Massachusetts, re- 
minded the House that if the Constitution was to be 
amended, the first thing to receive attention was the 
article authorizing the rendition of fugitive slaves, which 
operated witli peculiar inequality in the northern and 
eastern slates; to which Matthew Lyon, lately repre- 
senting a New England constituency, but now a mem- 
ber from Kentucky, replied that the sacrifice of which 
some complained had been made by the people among 
whom slavery was permitted.^ The resolution was then 
adopted.' 

While it was before the House the Senate had been 
discussing a similar amendment, proposed by Clinton on 
the 2ist of October.* Many modifications were sug- 
gested, and the whole subject was referred to a select 
committee of five, which reported on the 24th of October. 
Dayton, of New Jersey, wished to abolish the vice-presi- 
dency. The debate dragged along until the 2jd of 
November, when the Senate, having decided that two- 
thirds of the members present could pass an amendment, 
proceeded seriously to consider the committee's report. 

And first, it rejected both five and two as the number 
from which the House might choose and agreed on three. 
John Quincy Adams, in a vigorous speech, urged that 
as the House had already accepted the number five, the 
Senate ought to retain that number. Butler, of South 
Carolina, declared that the change which the Senate would 
make would violate the compact of the Union, and that 
if its amendment was not adopted the Federalists would 
elect the next Vice-president. This, he said, was the pivot 
upon which the whole matter turned. Finally the com- 
mittee's report was adopted by a vote of twenty to eleven. 

The debate which followed was like that which had 
been heard in the House, Hillhouse, a senator from Con- 
necticut, asserted that if the amendment passed, the 
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election would go to the House nine times out of ten, and 
that instead of a comedy, as in the election in 1804, there 
would be a tragedy in ihe election of 1808. So vigorous 
was the objection to the number three, it was struck out 
and the numbi^r was left blank. This precipitated a 
debate whether the change from five to a lesser number 
would tend to diminish the rights of th<! smaller states. 
On the 25th it was agreed, without debate, that the vote 
in the House should be by states, following the language 
of the original clause, and that the choice of the Senate 
should be restricted to the two highest members on the 
list. Some of the federalist senators now made earnest 
arguments against changing the Constitution at all. but 
they were in the minority. By a vote of more than two 
to one it was agreed that the number of candidates before 
the House should be three, but this did not determine 
how the House should proceed in case more than three 
candidates have the same number of votes. So many 
amendments were now offered on the subject, all were 
ordered printed, that ihe Senate might discover how the 
matter stood, which led Smilli, of Maryland, to ask. " Why 
not throw dice for the office of President, the highest 
number to win?" Finally, it was decided to insert the 
number three instead of five, and to omit the clause limit- 
ing the period for which a President could be elected. 
The Vice-president, Burr, declared that the resolution 
had passed by a two-thirds vote, and it was sent to the 
House with a request for concurrence.' 

Two resolutions had now been passed: one by the 
House, sent to the Senate on the 28th of October ; another 
by the Senate, sent to the House on the ist of December, 
The essential difference between them was the number 
from which the choice should, be made. The House 
retained five, the original number of the Constitution ; the 
Senate inserted three, and the provision that in case no 
President was chosen by the House before the 4th of 
March, the Vice-president-elect should become President. 

The Senate resolution was taken up in the House on the 
6th of December.* but the Senate had paid no attention to 

' Attnals, p, iia ' Id. p. 646. 
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the House resolution. Objeclion was matlc in the House 
to the Senate amendment, — that it had not been passed 
by the constitutional number of senators, for everybody 
knew that only twenty-two of the thirty-four members 
of the Senate had voted for it, but it was finally decided 
that as by the Constitution each House keeps a journal 
and determines its own rules and regulations, therefore 
the House has no authority to judge the Senate ; therefore 
the resolution had come before it in a proper form. In 
this conclusion the House agreed by a vote of thirty-five 
to eighty-four and thus settled an important question in 
congressional procedure.' 

There was a strong effort made to abolish the office 
of Vice-president as superfluous. Ai last, after repeated 
refusals to adjourn, or to let the committee of the whole 
rise, the House agreed to the Senate resolution, but re- 
fused, by a vote of eighty-two to thirty-five, to substitute 
the number three for five in the re]x)rt.^ The Senate 
amendment was then divided and the first part, containing 
the provision for designating the electoral vote, passed by 
a vote of eighty-five to thirty. The other clauses were 
then agreed to and the Speaker, Macon, arose to put the 
whole resolution. The Federalists attempted to delay 
the vote until the next day. Randolph moved for an 
immediate decision and the House sustained him, though 
not by a strictly party vote. 

On the Sth, the debate was resumed. Lowndes, Ran- 
dolph, and a few other behevers in state sovereignty 
look occasion carefully to outline its doctrines. Through- 
out the discussion httle was said of national sovereignty, 
for as yet little was thought or known. Campbell, of 
Tennessee, observed that the government was formed by 
the people of the United States in their national capacity 
and not by the several states convened in their state 
capacities, in proof of which he cited the opening words 
of the preamble, " We the people of the United States," " 
but he was speedily corrected by many members, who 
informed him that the Constitution was adopted b>' the 
states acting in their corporate capacity, and that the 
1 Annala, p. 663. ' Id. p. OSj. 
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proposed amendment could not be adopted " without in 
fact destroying the very basis of the Confederacy." At 
last the debate came to an end, after state rigtits, state 
sovereignty, the Constitution a compact between the states, 
intrigue and corruption in elections, the relative merits of 
three and five candidates, the use and the uselessness 
of the office of Vice-president, the popular will and the 
danger of innovation had all been touched on. Then the 
vote was taken. Forty-two stood for the resolution and 
forty-two against it. The casting vote of the Speaker, 
Nathaniel Macon, carried the amendment.' 

On the following day, the I2th of December,* the 
Senate concurred and the joint resolution was sent forth 
to the states for ratification. It made rapid progress 
through the legislatures, for the public mind had long 
been made up. On the 25th of September. 1804, Madi- 
son, then Secretary of State, formally proclaimed that it 
had become a part of the Constitution.' Its adoption may 
be said to have completed the Constitution as a piece of 
eighteenth century work. 

When the first ten amendments passed Congress, all the 
framers of the Constitution, save one. were living; eleven 
were members of the Senate, and eight of the House. 
One was President of the United States, — Washington, 
— and his signature was affixed to the twelve amend- 
ments which went out to the states on the 25th of Sep- 
tember. 1789, and of which ten were ratified. The 
^ eleventh was adopted by Congress on the 5th of March. 
171)4. During its discussion nine of the framers were 
members of the Senate, and five of the House. During 
die six years that the twelfth amendment, in one form 
or another, was under consideration in Congress, seven 
of the framers were members of the Senate, and four of 
the House. At the time of its adoption by the eighth 
Congress, Dayton, Butler, and Baldwin were in the 
Senate; none of the framers then belonged to the House 
though thirty-four were still living. The six framers 
of the Constitution who were members of the House and 

> Aanals, p. 776. * 1H03; Annals, p. 114. 
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voted on the first ten amendments, supported tliem. The 
eleventh was supported, in the Senate, by Ellsworth, But- 
ler, King, Langdon, Martin, and Strong, and in the House 
hy Baldwin, Gilmati, and Madison. Fitzsinions voted 
against it. In 1803, when the twelfth amendment was 
proposed, Baldwin voted for it in the Senate, and Butler 
against it. Thus the record shows that of the twenty 
framers of the Constitution who were members of Con- 
gress during the period whai the first twelve amendments 
were under discussion, only two voted against them. The 
attitude of John Quincy Adams toward the twelfth 
amendment as it passed the Senate, and his vote against 
it, because it hmited the House to a choice of three instead 
of five candidates, is of interest in the light of his later 
history. The second disputed election occurred in 1824, 
when the electoral votes for President were divided among 
Jackson, Adams, Crawford, and Clay. By the twelfth 
amendment, the House could not vote for Clay, the fourth 
on the list. Had Adams'.s wishes, as he proclaimed them 
in 1803, prevailed, and the number remained five, as in 
the original Constitution and as the House amendment 
provided, undoubtedly Clay would have been chosen 
President. 

Made so soon after the original instrument, these 
twelve amendments have long seemed contemporary with 
il.' Turning to their source, it is clear that the first ten, 
as Jefferson declared they ought to be, are a declaration 
of rights and may be said to have emanated from a com- 
mon source, the slate constitutions. Some of them, as 
we have seen, lead back to the Magna Charia. others to 
the petition of rights, and one was taken without change 
from the famous bill of rights enacted in the time of 
William and Mary. At least eight arc traceable to the 
Declaration of Independence and three to the older dec- 
laration of 1765. but the immediate source of most of 
them was the state constitutions and the amendments 
demanded by the ratifying conventions. The eleventh 
and twelfth amendments were administrative in character 
and could not have the same source as the first ten. 
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They were devices, opportunist measures, originatijig 
in the necessity of the times. Posterity has not accepted 
Gouvcmcur Morris's opinion of the first twelve amend- 
ments, — that they are "generally speaking, mere verbi- 
age." ' They have formed a part of the supreme law 
so long, they seem to be as much the work of Franklin, 
Washington. Wilson, and Madison, and their colleagues 
in the federal convention, as the original instrument 
itself. 

The most notable aspect of the effort to secure the 
amendment of the Constitution, is the conscious attempt 
of political parties to incorporate in the Constitution pro- 
visions which would make reasonably certain a peaceful 
administration of the government. The brief period from 
1789 to 1805 was of critical importance in the evolution 
of popular government in America, because it was the era 
when debate of the theory of republican institutions was 
giving way. in a preliminary fashion, to examination of 
the problems of administration. These problems in- 
volved the test wliich every government, whatever the 
form, must stand; the test of practical operation. 

Yet, it must be noted, that the twelfth amendment, 
regulating the election of President and Vice-president, 
is of a different order than any of the preceding eleven. 
!t was an administrative amendment : they were additions 
and corrections to bring the national plan into conformity 
with accepted principles. It can scarcely be said that the 
twelfth amendment involves a principle. 

It is the first fruit of the awakening to the responsi- 
bilities of administration of government, and slight as 
many considered its value at the time of its enactment. 
it attempted to solve one problem in administration which 
public opinion in our own day considers as yet not fully 
solved ; the best method of electing the chief executive. 
In the evolution of popular government in America, this 
amendment gives date to the close of an era: the era of 
theories of government. The American people, as a 
nation, have never abandoned the principles laid down by 
the Fathers, and first embodied in the organic laws o£ 
the country in the eighteenth century. 

■ Div7 and Lclten, vol. U, p. 519. 
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In our day, when a new President turns from the 
delivery of his inaugural to take up the duties of his 
great office, he finds himself at the head of a thoroughly 
organized government. His predecessor has summoned 
the Senate in extra session to act on appointments ; several 
thousand clerks, distributed among eight executive 
departments, are attending to the routine of the public 
business all over the land. National courts are adjudi- 
cating a multitude of cases in the light of a long line 
of precedents. The accession of a new President causes 
no jar or entanglement of public affairs. Whatever his 
politics he assumes his duties with the aid of a vast body 
of experienced subordinates. Whatever his policy, he 
does not begin a government. Far different was the 
condition of affairs in 1789. A President and a Vice- 
president, senators and representatives had been elected, 
but there was no federal organization excepting the 
imperfect and feeble one of the Confederation. There was 
a department of foreign affairs; a treasury department; 
a war department ; a posloffice department and a navy 
department, but under no such organization as their suc- 
cessors soon enjoyed. The organization of the new 
government straightway became a political issue, — or, 
more correctly speaking, a succession of issues. The 
settlement of these issues resulted gradually in the organ- 
ization of a national govenunent. Let us now see how 
this was effected. 
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About the time when the first ten amendments were rati- 
fied in 1789, an important question in the administration 
o( the government arose; that of the constitutionahty 
of a national bank. Washington turned to his chief 
advisers for counsel, but their opinions were irreconcilable. 
Jefferson held to the letter of the Constitution.' He 
acknowledged that it empowered Congress to borrow 
money and to lay taxes, to equip fleets and armies, and to 
promote the general welfare, but it said not one word 
about a bank. To take a single step beyond its plain 
boundaries would be dangerous. True. Congress could 
lay taxes for the purpose of providing for the general 
welfare, but it could not lay tliem for any purpose it 
pleased, as it was restricted to paying the debls and pro- 
viding for the welfare of the Union. It was not intended 
to make Congress the sole judge of good or evil, but 
rather to lace up Congress straightly within its enumerated 
powers. The provision to make all laws necessary and 
proper for carrying into execution its enumerated powers 
could be administered, he said, without a bank. Evi- 
dently such a corporation was unnecessary, and therefore 
was not authorized by the Constitution, Granting that 
a bank would facihtale the collection of taxes, yet the 
Constitution permitted only necessary and not merely con- 
venient means for executing the authority of Congress. 
A loose construction here would prove in the end most 
perilous, for the Constitution would be tortured into an 
interpretation which would swallow up necessity in mere 
convenience. 

' Worlu, lol. Tu, p. SSS- 
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Far different was Hamilton's advice. The Constitu- 
tion, he said, plainly empowered Congress to do wliat was 
necessary and proper. Its powers were implied as well 
as expressed,' and the objects entrusted to its manage- 
ment were in their nature sovereign. Inseparable from 
sovereignty was the right to erect corporations. The 
word " necessary " was not to be construed restrictively, 
nor as a supreme test of a constitutional right. Necessity 
meant expediency. To incorporate a bank would not 
siretcli the power of the government, because it would 
be only the exercise of authority within the sphere of 
specified powers. Moreover, the right of Congress to 
erect corporations had already been exercised in the 
organization of two territorial governments, the one 
northwest and the other southwest of the Ohio.* Thus, 
in brief, Hamilton advised Washington that Congress had 
power to charter a national bank, because of the sov- 
ereignty of the federal government. His opinion pre- 
vailed, and the bill, which had passed Congress on the 
8th of February, 1791, was signed by the President.' 

The principle involved in the creation of a national 
bank by Congress was laid down in " The Federalist " 
in tlie general proposition that a government must pos- 
sess powers adequate to the ends which it seeks to attain, 
and that the exercise of these powers is a matter of 
expediency. Jn brief, the question of establishing the 
bank was administrative as well as organic. Public 
finance might be regulated, the balance sheet of trade 
might be struck, by some other agent than a bank, organ- 
ized as was the bank of 1791. But in weighing the 
arguments for and those against the bank bill, Washing- 
ton could find principle and expediency in the one scale 
and neither in the other. 

The institution thus authorized had a capital of ten 
million dollars, one-fifth of which was subscribed by the 
United States. Its charter ran for twenty years and its 
bills were a legal tender in all payments to the United 
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States. Branch hanks were established in the principal 
cities, and the entire career of the parent bank was 
prosperous and highly beneficial to the country. Twenty- 
eight years after the passage of the bill creating il, the 
supreme court declared that Congress had power to incor- 
porate a bank ; ' and five years later the court held that the 
United States could protect the bank against a state.' 
Not only did Hamilton's opinion prevail with Washing- 
ton, but ultimately with Jefferson himself, who, when 
he became President, signed the act ^ which had passed 
Congress without a division to allow the bank to establish 
branches in the territories. 

The creation of the bank in 1791 gave rise to the 
formulation of two conflicting interpretations of the Con- 
stitution, familiarly known as the strict and the loose; 
the one of adhesion to the exercise of expressed powers, 
the other to that of implied also. This difference of inter- 
pretation may be traced throughout the political and con- 
stitutional history of the country since the organization 
of government under the Constitution. Primarily divid- 
ing over the powers of Congress, political parties have, 
as time passed, differed in like manner concerning the 
powers of the President and of the federal courts. The 
seam of this division in pubMc opinion is visible through- 
out American political institutions. No party has contin- 
uously and persistently adhered to either a strict or a 
loose construction of the Constitution. The Federalists, 
loose or broad constructionists, in 1791. over the es- 
tablishment of a national bank, suddenly became strict 
constructioni.sts in 1803, over the acquisition of the Lou- 
isiana country, their political opponents changing their 
altitude in like manner. But as strict constructionists or 
loose constructionists the classification of parties has 
long been made: this line of division perhaps being most 
easily traced. Generally speaking, the democratic party 
has insisted upon a strict construction of the powers of 

* McCullough !■ MaryUnd (iSlc)). 4 Wheaton, 1 1 6 ; Story's Cow- 
BtentariM, 1362, The decision was by Chief-Justice Manhall. 

* Osbom ff al. t: Baiik of ihe Korlbwcst (1834), 9 Wheatnn. 73S; 
Marahall, J14: aee also page 241 of the ptescnl work. Dedsion bv 
Hanhall. 
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the federal government, — legislative, executive, and 
judicial; and the adhesion to the principle has been one 
of its cardinal doctrines since the days of Jefferson. The 
Federahsts, the National Republicans, the Whigs, and 
the Republicans, originating as a party in the days of 
Hamilton, have favored a broad construction of federal 
powers, the exceptional cases only establishing the rule. 
But ihe dictiun of Hamilton that " necessity is expedi- 
ency " must ever be kept in mind when the attempt is 
made to generalize on the history of political parties in 
America. 

Four years after the incorporation of the bank, a 
question of vital importance was raised by the Jay treaty.' 
Washington had sent Chief-Justice Jay as a special envoy 
to settle all questions of dispute between England and 
the United States. These were chiefly compensation 
for negroes taken by British troops during the revolu- 
tion; the settlement of the boundary and the removal 
of British troops from the Northwest ; the payment of 
claims for property illegally seized hy British authority; 
and the right of the people of the United States to trade, 
undisturbed by England, with neutral powers. The 
treaty was signed on the 19th of November, 1794. On 
the 24th of June of the following year it was ratified by 
the Senate, but meanwhile hostility to the treaty had taken 
form outside of Congress in the protests of public meet- 
ings and state legislatures against its approval by the 
' President. Washington approved it. The House delayed 
voting the necessary appropriation for carrying it into 
effect. During the debates in the House, which were 
almost continuous from January till May, 1796, the treaty, 
which had been both ratified and amended by the Senate, 
arrived, after having been approved by the British gov- 
ernment. The House was not satisfied, and called for 
all papers on the treaty in the possession of the President, 
but he refused to deliver them on the ground of expedi- 
ency and the lack of authority of the House to call for 
Ihem.^ The House then took the position that, as the 
execution of the treaty would depend upon appropria- 
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tions, and as these were within its control, therefore it 
had the right to pass judgment on the expediency of 
the treaty.' It also resolved that, if acting within its 
authority, it was not bound to declare the purpose for 
which it sought information from the President. The 
great question was not so much the right of the House 
to demand the papers as its constitutional right to refuse 
the appropriations for executing the treaty. 

The Democratic- Republicans, led by Madison, insisted 
on the constitutional right of the House to refuse them, 
and it was even argued that the House ought to participate 
in the treaty-making power. But even the strictest of 
strict constructionists could find no word in the Constitu- 
tion which empowered the House to participate in the 
making of treaties; therefore the Republicans were com- 
pelled to base their argument on the ground of expediency 
and on the exclusive authority of the House to originate 
money bills and to regulate trade. The Republicans 
asserted that the Constitution clearly gave Congress power 
to lay and collect taxes and to regulate commerce with 
foreign nations, but as by the Constitution a treaty was a 
part of the supreme law of the land, it might follow 
that the Senate and the President, who possessed the 
treaty-making power, might make laws regulating com- 
merce and exclude the House from all participation. 
Indeed, treaties and the laws of Congress might conflict. 
The FederaUsts argued from the plain intent of the 
Constitution. Fisher Ames spoke so eloquently' in favor 
of voting the appropriation to execute the treaty, and 
his speech was so unanswerable, that the Republicans 
adjourned the Hotise lest a vote should be taken. On the 
following day, the jolh of .\pnl. the House voted, though 
only by a majority of three, to carrj' the treaty into 
effect, and thus solved the question of appropriations. 

At the next session of Congress ' the Senate was fed- 
eralist, the House democrat ic-re|)ublican.* Jay's treaty 

' Resolutions nf April 7, 1796. 
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had offendetl France, and her aggressions upon our com- 
merce promised war. The Republicans at home were 
in sympathy with France, until the pubhcation ' of the 
insults heaped on Pinckney. Gerry, and Marshall, whom 
Adams had sent as special commissioners to France, 
turned the tide and so affected the elections as to give 
the Federalists control of both Houses. Eager to prevent 
a rqjetition of the late experience of the country at the 
hands of noisy foreigners residing within it, who had used 
libelous language and had engaged in unlawful enter- 
prises on behalf of the French Republicans, the Fed- 
eralists determined to increase the army and navy, to 
prevent the treason of citizens, and to silence the caUininy 
of aliens. With a majority in both branches they easily 
carried out their program. The naturalization laws were 
amended so that a foreigner was required to reside four- 
teen years, instead of five, in the country; and lo give 
five, instead of three, years' notice of his intention to 
become a citizen.^ An alien enemy could not be natu- 
ralized. All resident aliens were to be registered and 
thus brought within the surveillance of the government. 
The President was empowered to expel from the country 
all aliens whom he adjudged dangerous to its peace and 
safety, or whom he suspected engaged in treasonable 
practices,* In case of war with a foreign country, the 
President, at his discretion, might cause all resident aliens 
or citizens of that country to be arrested, and, if necessary, 
removed. The second of these laws was known as the 
alien act, and provoked widespread hostility.* 

The Republicans held " that it violated the right of 
personal liberty, and therefore infringed upon the state 
constitutions; that it interfered with the right of free 
migration, and therefore was a direct injury to the states; 
and finally, that it was unconstitutional because il con- 

• The X y Z despatches, October and November. t^•yJ. 

' Act of June 19, 1798; Statutes at Luge, vol. i, p. 566; Annals of 
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• Uadison's Works, vol. iv. p. 514: AnnaU of Congress, pp. 1631,1773, 
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fused executive with juciicial functions. They held 
essentially the same opinions respecting the other two 
acts. By what constitutional right, they asked, could 
the President at his discretion declare a resident alien to 
be a public enemy? Or where was the constitutional 
authority for a law empowering the President to arrest 
a person, even an alien, who he might cbim was engaged 
in treasonable undertakings? Clearly the law violated 
the rights of freedom of speech and the press which were 
given to every inhabitant of the country by the state 
constitutions. It also violated the right of habeas corpus, 
a right which every man had under the laws and consti- 
tutions of the commonwealths. 

In the face of all these formidable objections, the Fed- 
eralists persisted in passing the acts. Before they were 
on the statute books legislatures and political parties 
began a campaign against them. The master spirit in 
this counter-revolution was Jefferson. He saw clearly 
that the Federalists were intent upon building up a strong 
executive department,' — too strong, he believed, for the 
other parts of the Constitution. He and his followers, 
on the other hand, were equally ardent to strengthen the 
l^slative. 

Political parties had not yet been thoroughly organized, 
but from the time of the enactment of the alien and sedi- 
tion laws are quite clearly defined. The two parties were 
the national party, or Federalists, and the state party, or 
Democrats. The Federalists would strengthen the gen- 
eral government, as (he Democrats believed, at the 
expense of the states. The Democrats would strengthen 
the state governments, as the Federalists believed, at 
the expense of the United States. The decision of the 
supreme court in the case of Georgia hati alarmed the 
state party, and it had taken up Iredell's dissenting 
opinion as the true and just interpretation of the Con- 
stitution. The eleventh amendment, ratified five years, 
lacking three weeks, after Wilson's decision, was a pro- 
nounced victory for the democratic party. While the 
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Federalists were carrying their odious alien and sedition 
acts through Congress, Jefferson and his friends sounded 
[he alarm, and began the campaign which was to over- 
throw them. The state party took the ground that the acts 
were clearly unconstitutional. Pamphlets and newspaper 
articles pronouncing them so, muhiplied in all quarters. 
Public meetings were called, especially in the South and 
West, and resolutions drawn up with great care were sent 
up to the legislatures, John Breckenridge presented a set 
of resolutions to the Kentucky legislature on the 7th of 
November, 1797. Jefferson was their author,' After a 
week's debate, which was. in truth, a series of eulogies 
of the doctrine of the state party and an attack on the 
Federalists, the Kentucky resolutions passed. 

A similar set, written by Madison at Jefferson's 
request, was presented in the Virginia legislature on the 
13th of December, and was adopted on the 24th." These 
were the famous Virginia and Kentucky resolutions. A 
second set, also written by Jefferson, was adopted by the 
Kentucky legislature on the 22d of November. 1799,* 
Though differing in phraseology, and somewhat in their 
teachings, the three sets of resolutions constituted a body 
of political doctrines of the gravest character. The three 
sets agreed in declaring that the Constitution was a com- 
pact to which the states were a party, and that the powers 
of the genera! government were limited by the plain 
sense of the Constitution. In case of a deliberate, palpable, 
and dangerous exercise of powers that had not been 
granted, the states were in duty bound to interpose and 
arrest the progress of the evil. The federal government 
was accused of seeking to enlarge its powers by a forced 
construction of the Constitution for the purpose of consol- 
idating the states into one sovereignty, the effect of which 
would be the transformation of the republic into a mon- 
archy. The Virginia and the first Kentucky resolutions 
went no further, but the second Kentucky set declared 



I For the resolution!, see Preston's Documents, p. 287 ; Etliol, vol, iv, 
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the alien and sedition acts unconstitutional, because they 
violated the bills of rights, the very foundation of the 
state constitutions. And because the states which had 
fonned the Constitution were sovereign and independent, 
they had the unquestionable right to judge of its infrac- 
tion. The rightful remedy, therefore, was " a nullification 
by those sovereignties of all unauthorized acts done under 
color of that instrument." In brief, the resolutions 
claimed that the commonwealths were sovereign powers 
and denied sovereignty to the general government. Car- 
ried to their ultimate conclusion, the second Kentucky 
resolutions plainly asserted the right of a state to nulhfy 
a federal law. From this doctrine the right of secession 
was an inevilable deduction. 

The fateful idea of state sovereignty had now been 
clearly set forth and its practicable form suggested. 
Copies of the resolutions were sent lo all the legislatures, 
and seven states made formal replies.' Some of them 
defended the alien and sedition laws; Delaware declared 
that the Virginia resolutions were an unjustifiable inter- 
ference with the powers of the general government ; Ver- 
mont and Massachusetts asserted that no state legislature 
had the right to usurp the powers of a federal court. 
Not one state, save Virginia and Kentucky, had approved 
the resolutions. Jefferson and his friends did not expect 
such a repulse. The replies of the states were referred by 
the Virginia house of burgesses lo a committee of which 
Madison was chairman, and he, taking up the original res- 
olutions article by article, labored in an elaborate report * 
to prove that they were in harmony with the express pro- 
visions of the federal Constitution. Madison did not hold 
to the doarine of nullification, but he pronounced the fed- 
eral government a compact between the states, and declared 
that its powers were not original, but derivative. He cited 
the history of the country to prove the inaccuracy of the 
idea of national sovereignty. The states were the final arbi- 
trators. They were the creators of the general govern- 
ment ; it was their agent. Just at what time a state might 
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pronounce that a federal act was a palpable violation of its 
rights, he did not say. but he left the door open. Nulli- 
fication was to be worked out in the practical administra- 
tion of the government. 

The Kentucky and Virginia resolutions embodied the 
famous " doctrine of '98," and undoubtedly expressed 
the belief of the majority of the voters of the time. That 
this is true is shown in the elections of 1800, which put 
the democratic party in possession of the legislative and 
executive branches of the government. The campaign 
against the ahen and sedition laws, which Jefferson and 
his friends began in 1798, had widened into a state 
movement and had taken permanent form in the organi- 
zation of a great political party, which, by its representa- 
tives in the House, was able, on the 17th of February, 
1801. on the thirty-sixth ballot, to elect Jefferson Presi- 
dent of the United Slates. The repeal of the alien and 
sedition acts followed soon after. The triumph of the 
Democratic-Republicans in 1800 seemed to establish the 
doctrines of the Kentucky resolutions. If they truly 
expressed the ruling principles of the American govern- 
ment, then the state legislatures were the final arbitrators ' 
in all cases in which the constitutionality of an act of 
Congress was in doubt. 

An opportunity to apply the doctrine of "98 arose soon 
after the inauguration of Jefferson, out of the question 
of the constitutionality of the purchase of Louisiana, 
While the Constitution was before the states for ratifica- 
tion, the Mississippi question was one of the important 
matters demanding solution. The members of the Vir- 
ginia convention from the western, or Kentucky, district 
had resolutely stood out against ratification till convinced 
by Madison and Marshall, and by other supporters of the 
Constitution, that the new government did not intend to 
surrender the Mississippi to Spain. In North and South 
Carolina, whose territory extended westward to the great 
river, opposition was in part allayed by the same under- 

> Ftr centra Story's Cotnmenlaries, p. 1637; Marshall, p. 237 United 
.Statea i'. Peters {1809), 5 Cranch, 115: Gibbons v. Oeden (1824), 
9 Whealon, l. 
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' standing. On the ist of October, 1800, Spain ceded 
Louisiana to France, but the cession in no wise diminished 
the danger to American interests, A foreign power still 
controlled the mouth of the Mississippi, and one more 
to be feared than Spain. Jefferson promptly declared 
that the possessor of New Orleans must be the natural 
and habitual enemy of the United States,' and he in- 
structed Livingston, our ambassador al Paris, to begin 
negotiations with France for the acquisition of the two 
Floridas and of the island of Orleans. As Napoleon was 
at this time dreaming of a vast colonial policy, the matter 
received little attention. The disasters which soon over- 
took him compelled him to change his plans, and he let 
it be known to the American ambassador that he would 
sell Louisiana to the United States. Such an oppor- 
tunity could never occur again. On the 30th of April, 
1803, a treaty was signed at Paris by which the United 
states acquired all of Louisiana for fifteen million dollars.* 
By the terms of the treaty, the inhabitants of Louisiana 
were to be incorporated in the Union and as soon as 
possible were to be admitted to the enjoyment of all the 
rights, advantages and immunities of citizens of the 
United States : and they were to be protected in the en jo>- 
ment of their liberty, property, and religion.* A reci- 
procity clause opened the port of New Orleans for twelve 
years to the commerce and manufactures of France, 
Spain, and their colonies, but no other nation was entitled 
to like privileges. 

Though the purchase was of immeasurable importance 
to the Union, its constitutionality was quickly attacked 
by the Federalists, yet not by the most famed member of 
the party ; for Hamilton, who, though seldom agreeing 
with Jefferson, now agreed with him, that the unity of 
the United States and its best interests required the 
annexation of all territory west of the Mississippi.* The 

' April 18, iSm; Works. *ol. ir, p. 431. 

* Tbc aggroate coM (or purchmsc moBcj. inlereat. uid dainu aMMMd 
bjibc United Sutcs.paid 10 June yi, iSSo.-na $27,367 fill ^i DoDaU- 
•on'* ' Pnblk Danaia.' p. lot. 

* Article nil Tt«atie* aad CoaTeotiom, p. 331. 

* Works, ToL ti, p. 541. 
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whole transaction was without precedent in our annals. 
Livingston and Monroe, who had conducted the negotia- 
tions, acknowledged that they had exceeded their instruc- 
tions, but at the same time were fully aware that Ihey 
were carrying out Jefferson's wishes. The only thing 
for the President to do was to have the treaty ratified 
as soon as possible and without debate, for he knew the 
constitutional difficulty in the way. His plan, which 
was executed to the letter, was made easy by a republican 
majority in both Houses. On the 19th of October the 
senate ratified the treaty by a vote of twenty-four to 
seven, — ten votes to spare; and the House, with equal 
promptness and zeal, voted the necessary appropriations 
and organized a territorial government, but. strange to 
say, on a monarchical plan ; for they empowered the Presi- 
ident, in the first act of the session, to take possession of 
the territory and to exercise military, civil and judicial 
powers over it at his discretion, till a territorial govern- 
ment in due form should be established.' 

This unique law did not agree with JefFerson's prin- 
ciples of strict construction, but he approved it and at 
once carried it into effect. It gave the Federalists an 
opportunity to retaliate on Jefferson and accuse him of 
monarchical tendencies. John Randolph, the Republican 
leader tn the House, even went so far as to attempt to 
prove that the acquisition strictly complied with the Con- 
stitution ; but he doubtless knew better. Not one word in 
that instrument expressly authorized the purchase. Not 
one word of which we have record, spoken in the federal 
convention, intimates that the framers anticipated the 
annexation of the Louisiana country. The transaction 
was at variance with the ideas of ihe Fathers. Even the 
states had not been consulted, and by the doctrine of 
'98, of which Jefferson was the chief author, they were 
the final arbitrators of the constitutionality of the treaty. 

In acquiring the vast domain, Jefferson showed states- 
manship of the highest order. He simply ignored the 
Constitution and secured for the American people a region 
of country most necessary to their general welfare, and he 

) October 31, 1803 ; StitotH at Large, vol ii. p. 145. 
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acted the part of an honest man when he frankly admitted 
that the Constitution made no provision for acquiring 
foreign territory or incorporating foreign nations into 
the Union. 

He confessed thai he had done an act beyond the Con- 
stitution, but he believed that it was for the good of the 
country, and therefore Congress should ratify the trealy. 
pay for the acquisition, and then throw themselves on the 
country for doing an unauthorized act. But he thought 
that the position would be improved if the purchase was 
formally ratified in a constitutional amendment, and even 
went so far as to draw one up and wished to submit it to 
Congress. His political friends, wiser in this respect than 
he, but perhaps less scrupulous, failed to respond to his 
wishes and the matter dropped. Even while ignoring 
the Constitution, if it can be said that he did ignore it, 
but certainly in turning his back on his own party, Jeffer- 
son applied its teachings in a large way. He was right 
in believing that the majority of the American people 
would support him in his policy. He was considering 
the good of the whole people. His great act, therefore, 
remains unique in our history as a singular example of 
a party chief repudiating the doctrines of his political 
school long enough to carry through a transaction, every 
element of which contradicted those teachings. The ac- 
quisition of Louisiana was a fine, but not a 6nal example 
o( the elevation of expediency to principle without viola- 
tion to other principles of republican government on 
which the American system rests. 

The Federali.sts in like manner repudiated their party 
principles and allackcrl the transaction as unconstitu- 
tional. Necessarily their attack was weak, but what they 
lacked in argument they made up in threats. They de- 
clared that a constitutional amendment was a necessary 
preliminary to such a treaty, but the question was fully 
answered by Nicholson, of Maryland, that a sovereign 
nation always possesses the right to acquire new territory, 
and he cited the provision in the Constitution empowering 
Congress to dispose of and to make alt needful rules and 
regulations respecting the territorial or other property of 
the United States ; but this was a federalist argument and 
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was interpreting the Constitution on principles which the 
Republicans had all along held to be highly dangerous. 

There was, however, another objection. Pickering, of 
Massachusetts, declared in the Senate that a transaction 
of this kind, which so seriously affected the Union, could 
not be made without the assent of each state. " In like 
manner as in a commercial house, the consent of each 
member would be necessary to admit a new partner into 
the company," ' but this partnership theory of the govern- 
ment was not a true federalist doctrine. Though the 
Republicans had made great use of it in exploiting the 
Kentucky and Virginia resolutions, they saw no relevancy 
in it now. Some of them blandly asked the Federalists 
how this partnership theory could be harmonized with 
their theory of a national instead of a federal govern- 
ment? The debate was altogether curious. Federalists 
had turned Repubhcans, and Republicans had turned 
Federalists. 

Hamilton was not the only broad constructionist who 
supported Jefferson. John Quincy Adams stood with 
him. Though differing as to the best means of removing 
all difficulty. Hamilton and Adams agreed that the pur- 
chase ought to be made. Adams favored ratification by 
the state legislatures as equivalent to a constitutional 
amendment, but this view squinted between the doctrine 
of '98 and the national doctrine of the Federalists, though 
it differed so widely from theirs that they straightway read 
Adams out of the party. Many of the Federalists, though 
not their greatest leaders, suddenly professed belief 
in the doctrine of '98, and advised its radical applica- 
tion. " Rather than approval of the treaty, let the federal- 
ist states secede from the Union." ' but this program was 
loo much for them, as at this time, only three states had 
federalist legislatures. Hamilton opposed this scheme, 
for be saw both its dangers and its absurdity. Some of 
the federalist leaders found themselves in correspondence 
with Aaron Burr, with what ultimate purpose is not 
exactly known, but apparently for secession. These dis- 
affected politicians persisted in saying that the acquisition 
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of Louisiana must injure the northern and eastern states 
beyond remedy. Not one Federalist anticipated the ex- 
tension of slave territory which the purchase made pos- 
sible, and no man at this time foresaw the effect which the 
acquisition was to have upon the history of the slave 
power. 

The Republicans in their defence of the treaty made no 
hint at slavery extension. That evil was to come at a later 
day. The bitter controversy over the treaty in and out 
of Congress showed how political parlies are dominated 
by their adhesion to expediency. The Louisiana purchase 
for a time exchanged the positions of Federalists and 
Republicans, nor did the irony of history cease with the 
close of the agitation. Twenty-five years after the pur- 
chase, the greatest of our judges, and one of the most 
uncompromising of Federalists, delivered an opinion, as 
chief-justice of the United States, which fully sustained 
the constitutionality of the purchase. The Constitution, 
said Marshall, confers absolutely on the government of 
the Union the powers of making war and of making 
treaties; consequently, that government possesses the 
power of acquiring territory either by conquest or by 
treaty.* Marshall was chief-justice at the time of the 
acquisition of Louisiana. A few of the more radical 
members of the political party to which he belonged, and 
they chiefly resided in New England, advocated secession 
from the Union rather than acquiescence in the treaty. 
It is an interesting question whether, had the case which 
reached him in 1828 come before him in 1803. he would 
have given a similar decision. It may be confidently 
asserted, however, that he would not have sustained an 
act of secession.' In its constitutionality, the purchase 
of L/>uisiana became the precedent for all our later 
acquisitions. 

The question of secession came up again four years 
after the purchase of Lxiuisiana in connection with the 
embargo of 1807.' an act which bore heavily on the com- 

' The American Intnnnce Company fl 
' Compve Cohens v. Virginia, 6 Wheal 
ri Wheaton. 331. 

* Act ol December 12, 1S07 ; StilDtes a1 
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merce and manufactures of the country, but most heavily 
on those of New England, where it provoked serious op- 
position. Its defenders claimed that it was made in the 
exercise of the war power and also under the authority 
of Congress to regulate commerce, but a great majority 
of the people of New England believed that the law was 
unconstitutional.' They said that instead of regulating 
commerce, it obstructed it indefinitely, for the law was 
perpetual. Therefore, they considered it a violation of 
the Constitution. Here was a fine opportunity for a New 
England state, and especially for Massachusetts, to de- 
clare, according to the doctrine of '98, that the embargo 
law was " a deliberate, palpable, and dangerous exercise 
of power not granted by the Constitution." It was delib- 
erate because long continued ; palpable, because no words 
in the Constitution, but only a violent construction of it, 
suffered the law; and it was dangerous, since it threat- 
ened utterly to ruin the most important interests of the 
state. But the state went no further than to petition 
Congress for its repeal, and with some effect." Though 
a majority of the New England people believed that the 
law was unconstitutional, they were willing that the de- 
cision be made by the proper tribunal. It was made and it 
was made against them. The constitutionality of the law 
was sustained.* New England submitted and refused to 
apply the doctrine of '98.* 

Hostility in New England toward the embargo merged 
6nally into a settled hostility toward the whole republican 
theorj- of administration and found vent seven years later 
in the Hartford convention and in opposition to the second 
war with England. Though the convention was merely 
a vigorous expostulation by a few ardent Federalists 
against a pohtical policy, it was construed by the Republi- 
cans as preliminary to an overt act of secession, and was 
long pilloried before the world as proof of the treasonable 

' " Life of William Plummer." n. 369 ; Gould's Portlanil, p. 413. 

* Benton's Debates, vol. iii, p. 619. Webslet's Speech. 

* Blalie's " Examination of the Conllitntionalily of the Embargo 
Laws," U. S. District Court, Salem. Massachusetts. 

* Webster's Second Speech on Foot's Resolution, Works, vol. iii. 
p. 3*7. 
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intentions of New England in 1814..' The East was far 
from enthusiastic in support of the war. The Federalists, 
the strongest party in that quarter, asserted that a conflict 
might have been avoided. They were sluggish as a party 
in responding to the call of the government for support, 
and some of them denied the constitutional power of the 
President to call out the mihtia. 

This spirit raised a critical constitutional question, 
which, though it did not reach the supreme court till 
some years later, finally decided the matter at issue.* 
A militiaman in the state of New York refused to enter 
the service of the United States, when summoned by the 
President. The court before which the case came, by 
appeal, held that the authority to decide whether there 
was imminent danger of invasion rested exclusively with 
the President, and that his decision was conclusive for all 
persons. The power was to be exercised upon sudden 
emergencies and under circumstances which might be 
vital- to the Union. A prompt and unhesitating obedience 
to order was indispensable. The law on the subject," 
therefore, was constitutional, and every member of a militia 
company was amenable to it. The decision was far- 
reaching for it linked the military authority of the United 
States to the militia service in every slate, and established 
beyond controversy the power of the President as com- 
mander-in-chief of the militia, when it is called into the 
national service. The decision went far to establish that 
authority which the national government possesses over 
individuals enunciated as a principle of government in 
"The Federalist":* the power to address itself to the 
hopes and fears of individuals. 

The war of 1812 left a long train of political problems 
incident to the economic re-organization of the country. 
Of these the first, of great importance, was the question 
of the constitutionality of internal improvements. On 
this subject the constitution is not explicit. It empowers 

' Sec Dwight** Hartford ConTcniion and ila Journal. 

■ MutiD V. Molt, 11 Wheilon, 19 (1817). The decU'ion wu \rf Mr, 
JaHke Siory, 

■ Act of FcliTiurT 18, 1795 ; Statutes at Large, vol. i, p. 4^4- 
* -The Fedet«lUt," No. XVI. 
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Congress to establish post-roads, to regulate commerce 
between the states, to control the territories, to levy taxes, 
to make appropriations, and, in brief, to make all laws 
which it may consider necessary and proper to promote 
the general welfare, but, in constitutional discussions, 
down to Madison's second administration (1813-1817), 
no party had arrived at the conclusion that the Constitu- 
tion permits interna! improvements at national expense. 
Jeflferson, early in his second administration, informed 
Congress that there was likely soon to be a surplus in the 
treasury, and the question to what it should be applied 
must be answered. He pointed out two suitable objects, 
— internal improvements and public education ; but he 
could find no authority in the Constitution to expend 
money for either of these purposes; therefore, he advised 
an amendment which would permit such applications of 
the public moneys,' and he repeated his recommendation 
in his last annual message.' His successors, Madison and 
Monroe, renewed the suggestion.' Its repetition must be 
accepted as evidence of a settled policy on the part of the 
Republicans, that internal improvements at national ex- 
pense were not authorized by the Constitution. 

The most elaborate argument on the subject was made 
by Monroe in his veto of the Cumberland road bill.* the 
longest message sent to Congress by any of our Presidents. 
He took up each clause in the Constitution, which by any 
construction could be applied in authorization of internal 
improvements, and after a most searching examination 
arrived at the conclusion that Congress had not been 
granted power to execute such improvements. These 
must be undertaken, if at all. by the states. Whatever the 
advantages which might accrue to the general govern- 
ment from such an undertaking, they would be no com- 
pensation for the violence done to the supreme law. He 
admitted that such improvements were of vital impor- 

1 Message of ihe President, December 1, 1806; Richirdion. vol. I, 

*Tiovember S, tSoS, Id. p. a$6. 

* Madison, Dccemtwr q, 1815. Id. p. <;67 ; Monroe, December i, 18:7, 
Id. vol. ii, p. 18; December 3, 18:12, Iil. p. 191 ; December t, 1S13, Id. 
p. 207 : May 4, 1821. Id. p. hi. 

* May 4, 1831, Id. vol ii, p. 144. 
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tance ; but the only way in which they could be made was 
through an amendment lo the Constitution. The states 
individually could not transfer the power to the United 
Slates, nor could the United States receive it from them. 
Any conipact between the general government and a state, 
which was not common to all, would bear most pernicious 
consequences. Thus the answer of the Republicans to the 
demand for internal improvements at national expense in 
1818 was not! jfossuimis. In this opinion Monroe strictly 
followed Madison, who in an earher veto message had 
taken exactly the same ground.' These opinions, how- 
ever, were not shared by the whole country, as the reso- 
lutions of the House of Representatives passed a year after 
Madison's veto indicated.' These asserted the right of 
Congress to make appropriations for such improvements, 
but as yet they had not the support of a majority of the 
people, and therefore were only the opinion of a minority 
party. The whole question of internal improvements in- 
volved the vital question of sovereignty. If the principle 
was admitted that the federal government was sovereign, 
then supreme economic interests might ignore state 
boundaries, and the economic welfare of the people would 
take precedence over the dicta of state sovereignty. 

The treaty of 1803, by which Louisiana was acquired, 
bound the United States to protect its inhabitants in the 
enjoyment of their religion, liberty, and property. Slavery 
already fiourished among them, and property included 
slaves. At the time of the admission of Louisiana' there 
were about one hundred thousand people in the entire 
acquisition, of whom twenty thousand resided within the 
present botmds of Missouri. In ten years ( 1810-1820) 
the population of Missouri increased to nearly seventy 
thousand, of whom ten thousand were slaves. In 1819 
there were about sixteen hundred slaves in Arkansas. 
The treaty also provided for the admission of new states 
that might be formed out of the purchase, on an equal 
footing with the original thirteen : thus, the L'nited States 
was under obligation to protect slavery and to admit new 
states from the region without discrimination, 

' March j, 1817; 
* bUrcb 4, 1818. 
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In March. 1818, John Scott, the delegate in Congress, 
from Missouri territory, submitted a petition for its ad- 
mission into the Union. At the next session of Congress, 
Henry Clay, the Speaker, on the i8th of December, sub- 
mitted the Missouri petition to the House, but it was not 
seriously considered until the 13th of February, when the 
House discussed the report of the committee of the whole, 
which was in the usual form for the admission of a slate, 
that its constitution be republican in form and not in- 
consistent with the Constitution of the United States. 
Tallmadge, of New York, immediately proposed two re- 
strictions: first, against further introduction of slavery in 
the new country, except as a punishment for crime ; and 
secondly, for the gradual emancipation of all slave-born 
children within the state at the age of twenty-five years.' 
The first restriction was taken from the ordinance of 17S7, 
and the second was suggested by tlie practice of several 
northern states. Tallmadge and his supporters declareil 
that the restrictions were just and expedient, but their 
opponents argued with equal vigor that Congress had no 
authority to impose conditions on a state government 
other than that it be republican in form. It was asserted 
that the authority of Congress was clear, as the Constitu- 
tion authorizes it to dispose of and to make all needful 
rules and regulations respecting territorial and other 
property of the United States. In proof the restrict ion ists 
cited the enabling acts of Ohio, Indiana, and Illinois, 
which complied with the ordinance of 1787. 

As Missouri lay directly west of these states, the re- 
strictionists believed that it should be subject to the same 
anti-slavery law. But what of the treaty of 1803, which 
put Congress under obligation to protect the property of 
the citizens of the Louisiana country? True, replied the 
restrictionists, but nothing was said in the treaty about 
the organization of new states: and even if such a pro- 
vision had been inserted, who would claim that a treaty 
made by the Senate.and the President could bind Congress 
in the admission of new states? That it could not bind 
Congress was evident from the organization of the terri- 

' Febrnaiy i j 1819; BeotOD't Debates at Cangreu, vol. vii, p. 33+ 
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tones of Louisiana and Orkans, and ihtr admission of 
Louisiana into the Union. The enabling acts imposed 
cxmditions and thus settled the whole matter. If Congress 
had the power to purchase the Louisiana country, it had 
the power to regulate its territorial government and to 
provide for the gradual abolition of slavery williin its 
limits. 

But to exclude siaveri,' would depreciate the value of 
iis public lands. Not so. replied the rcstrictionists : the 
price would rise. Lands always sold higher in free than 
in slave states. The exceptions in the Constitution in 
favor of slavery and the slave states, the restriction! sis 
argued, applied to the original states but not to new 
states. The Constitution guarantees to each state a repub- 
lican form of government which would be violated if 
slavery was extended into Missouri. Clay replied that 
the proposed restriction would violate that clause in the 
Constitution which declares citizens of each state entitled 
to all the privileges and immunities of citizens of the 
several states, but he was promptly asked, whether slavery 
could be called a privilege. He feared that there would 
be no end of conditions if restrictions were allowed, but 
he was assured that the only one demanded was that of 
a republican form of government. Until 1808, said the 
restrict! on i St s, the immigration or importation of slaves 
could not be prohibited by Congress, but that lime had 
now passed, and immigration, if it meant anything at all, 
meant the transportation of slaves from one state to an- 
other. The time limit having long since expired. Congress 
was free to prevent a further extension of slavery. But 
to all these arguments of the rcstrictionists there was one 
constant rejoinder, that if the citizens of any one of the 
old states had the right to determine whether they would 
tolerate slavery, why should not the citizens of Missouri 
have the same privilege? The states were equal, sov- 
ereign, and independent, and if Congress discriminated 
among them the Union would be destroyed. Finally, in 
spite of the arguments against them, both the Tallmadge 
restrictions were adopted by the House, though by 1 
sectional vote.' 

> FcbniBty t6, 1S19; Benton, vol. vj, p. 4J0. 
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On the following day Taylor, of New York, moved that 
the clause excluding slavery should be embodied in the 
bill then pending for a territorial government for Arkan- 
sas.' This at once alarmed the supporters of slavery. 
Was slavery to be excluded both from new stales and 
from territories? By what right could Congress impose a 
distasteful condition upon the citizens either of a stale 
or of a territory? Were not the people themselves the 
proper judges of iheir constitutional rights? Mcl^ne, 
of Delaware, well knowing the interpretation which the 
southern people, and, indeed, the majority of the people 
of the United Stales put upon the ordinance of 1787, that 
the region north of the Ohio River had been given up 
exclusively to freedom, with the understanding that the 
region south of the line should be exclusively for slavery, 
now proposed that some line should be fixed west of the 
Mississippi, north of which slavery should be forbidden. 
It was believed that such an arrangement could easily be 
made, as the vast region west of ihe river would give 
ample rtiom both for freedom and slavery : but the clause 
to forbid the introduction of slavery west of the Missis- 
sippi was lost by one vote. For the establishment of a 
dividing line the majority was two, but on reconsideration 
the matter was struck out ; the small majority indicating 
the even division of opinions. Taylor then proposed the 
line of 36° 30* north latitude. Several other lines were 
suggested, but Arkansas was organized as a territory with- 
oul restriction of slavery. On the 17th of February the 
Senate took up the Missouri bill, stnick out the Tallmadge 
amendments and passed the bill. Thus the House had 
passed a bill for the admission of Missouri with restriction 
of slavery, and the Senate had passed one without it ; 
neither would recede from its position, and Congress 
adjourned." 

When it re-assembled, on the 6th of December, the 
Missouri question had become a great national issue, the 
first clearly defined sectional issue since the organization 
of the government. On Ihe 8th. Scott, the delegate from 
Missouri, again presented petitions for its admission, and 
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Strong, 2 New York member, announced that, at an early 
day, he would introduce a bill prohibiting slavery within 
the territories of the United Slates. Meanwhile the 
people of Maine had asked for admission, and a bill to 
that end was inlroduced in botli Houses. The House bill 
passed on the 3d of January. Might not the fate of Maine 
and Missouri be settled by a single bill? On the 6th, the 
enabhng act for Maine which had been passed by the 
House was taken up in the Senate, and it was proposed to 
incorporate within it a clause for the admission of 
Missouri. In vain did the restrictionists attempt further 
amendment by adding the clause from the ordinance of 
1787, forbidding slavery; the Senate as a body had little 
sympathy with the idea. On the 18th. Jesse B. Thomas, 
a senator from Illinois, offered a bill which forbade slavery 
in territories organized north and west of the proposed 
stale of Missouri, and it passed to a second reading. 

Meanwhile, the state legislatures had taken up the Mis- 
souri controversy and were sending resolutions to Con- 
gress, some opposing, some favoring the restriction of 
slavery. The sentiment of the country was divided. 
Finally, by a majority of two votes, on the 16th of'Feb- 
ruary the Senate united the enabling acts for Maine and 
Missouri.' Senator Thomas then proposed his compro- 
mise, that in all territories west of the Mississippi and 
north of 36^ 30' slavery should be prohibited, except 
within the limits of the state of Missouri.* On the next 
day he added a fugitive slave clause to the compromise, 
which as thus amended passed the Senate by a majority 
of thirty-four to ten. The Maine- Missouri bill, which 
now contained the Thomas compromise as it had passed 
the Senate, went to the House, but there it entered into a 
very different atmosphere. The House speedily rejected 
(he Missouri rider and the Thomas amendment, and took 
up its own bill, which contained the Taylor restrictions, 
and the debate plainly showed that no bill was likely to 
pass that did not contain a clause of some kind restricting 
slavery. The Senate gave notice that it would insist on its 
amendment, and the majority seemed in favor of limiting 
slavery. The Senate gave notice that it would insist on its 
m, vol- «i, p. 4sa * Fcbiuai; 17, i%to-. Id- p. 451. 
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own amendments, and the House, by a vote of ninety- 
seven to seventy-six, insisted on its disagreement to the 
Senate bill. 

The situation was complex. The friends of Missouri 
were wiUing to vote the Thomas compromise because it 
would admit the new state with slavery, but they knew 
that the House would not pass the Maine and Missouri 
acts in one bill. There was only one means of solution, 
which Thomas proposed in the Senate; namely, a com- 
mittee of conference. To this the House agreed. Mean- 
while the House had passed its own bill with Taylor's 
restrictions, on the ist of March, and sent it to the Senate.' 
On the next day the Senate substituted the Thomas com- 
promise for the Taylor restriction, and returned the bill 
to the House, The two bills then went to the conference 
committee, which soon reported. The Senate should 
abandon its attempt to unite Maine and Missouri in one 
bill, and Maine should be admitted. The House should 
abandon the slavery restrictions within the state of Mis- 
souri ; the Thomas amendment should be accepted and 
slavery be forbidden north and west of Missouri. The 
conference report was finally accepted on the 2d of March." 
Maine was admitted, on the 15th, and the people of 
Missouri were authorized to frame a constitution. 

The state convention assembled on the 12th of June, 
at St. Louis, and completed its work in seven weeks, but 
the constitution which it framed contained a provision, 
suggested by Thomas H. Benton,' which at once renewed 
the Missouri controversy. The general assembly of Mis- 
souri was instructed to pass, as soon as possible, such laws 
as might be necessary to prevent free negroes and mu- 
lattncs from coming into the state, or settling in it, under 
any pretext.' 

On the 23d of November, the select committee of the 
House, to whom the Missouri constitution had been re- 
ferred, made its report. Benton's provision was its chief 
theme. It might be repugnant to the Constitution, if it 
was construed as applying to citizens of the United States, 

' Aniuli, p. itTS. ■ Id. p. 471. 

• Thirty Years' View, yol. i, p. 8. 

* Miasoari Conititution, 1810, Article III, tection 16. 
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but as the clause might be found in the laws of five states, 
it was not without precedent. If too broad a construction 
were put upon the provision affecting the privileges and 
immunities of citizens of the several states, their powers 
of self-defence would be broken, and the result would be 
a consolidated goveminent. The constilutions of all the 
states in the Union settled beyond controversy the right 
of a state to discriminate between white and black men 
both in civil and political privileges. As soon as a people 
formed a state government, they became sovereign and 
independent, and the courts, not Congress, must determine 
the constitutionality of laws. The committee briefly con- 
cluded its report in favor of the admission of the new 
state of Missouri. 

A new question was now before Congress. Granting 
that it could impose conditions upon a territory, was it true 
that it could impose them upon a state? The constitu- 
tionality of the Benton provision should I>e left to be de- 
termined by the supreme court. True, the clause excluded 
free persons of color who were citizens of another state, 
but they were excluded by state constitutions already in 
force. Why attack Missouri rather than any of these 
states? Missouri had organized a state government." and 
was already sovereign. To this it was replied that Mis- 
souri was not yet a state, for her senators and repre- 
sentatives had not yel been admiltcd to Congress. Her 
constitution had not yet been approved, and her people had 
been authorized to form one that would not he repugnant 
to that of the United States. Whether her constitution 
was satisfactory could alone be decided by Congress. In 
seven states * free persons of color were citizens, and there 
was nothing in the constitution of these states prohibiting 
free men of color from voting. It was not claimed that 
the right of citizenship gave the right to vote, but only 
tliat the right of free locomotion was indispensable to 
citizenship. 

The question of the status of free persons of color had 
not before arisen in Congress, There were more than 

> XiX, NUn"i XtgtJtf.p. 51. 

> New Hampibire. Vermont, MuMchosells, New Yoiii, Penujrl- 
JB, Nonb Carolin», and Tennessee. 
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three hundred thousand such people in the country in 
1820, of whom nearly sixty thousand were males of voting 
age.' The subject of negro suffrage was a reform agi- 
tated in New York at this time, and was soon embodied 
in its constitution of 1821, which made explicit provision 
for admitting free negroes as electors. It imposed a 
property qualification of two hundred and fifty dollars in 
realty upon them, and required a longer residence than 
for white men; but having complied with these condi- 
tions, a free man of color in that state was empowered to 
vote at any election. At the time of the Missouri com- 
promise the election laws of New York enabled free 
persons of color to vote. Such persons had voted in 
Tennessee " and North Carolina,' and had long been ac- 
customed to vote in New Hampshire, Vermont, and 
Massachusetts; but public sentiment in the two southern 
states practically abrogated the right, and in New Eng- 
land, New York, and Pennsylvania, by the strict letter of 
whose law they might vote, public opinion practically 
kept them from the polls. But public sentiment was not 
the strict letter of the Constitution, This was evident 
from the debate in Congress on the constitution of Mis- 
souri. It was precipitated there somewhat suddenly by 
the motion of Cobb, of Georgia, presented on the 12th of 
January, i8zi, that the journal should be corrected so as 
to read. " the state of Missouri," referring to three memo- 
rials on the public lands which had been presented to the 
House on the preceding day from the Missouri legislature. 
The vote was a tie. The House had refused to recc^nize 
Missouri as a state, therefore it must be a territory, but 
by a vote of one hundred and fifty to four it refused to 
designate it on the journal as a territory. 

In the Senate, meanwhile, the committee to whom the 
Missouri constitution had been referred, had reported a 
resolution on the 29th of November, declaring the state 
admitted. The Benton provision was the subject of con- 

1 For tlieir statu* in tlif cotinlty, see "The Consliluticinal History of 
the American People, 1776-1850," vol, i. chap. xH. 

' Caldwell'8 " Constitutional flislory of Tennessee." p. 93. 

' Proceedings and Deliates of the North Carolina convention, June 4- 
July II, :8ji, pp. 355 anifattin. 
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aCkai Emton's amoKkiMH was then carried. 

The House llKa took sp the Senate mololioa. admit- 
tiB|^ klisHian.* Cbr pnxnfMljr dcdarcd himself to bvor 
fif M. Im most of the m em her s from the slave stales 
nst it. Oponoas wnr so varioos and con- 
r that the House failed to adopt either the Senate 
tion or one of its own. It was ai this lime that 
Qtj came forward with another conycomise. Let the 
Smate R«)inlion be referml to a special committee of 
tiarteca: a at ati l iitf for the Senate resolation one ad- 
wiU m g Uanniri, npon the coodition that the state should 
never pass a bw prevenliiig any descrtpltoa of persons 
from goii^ into the state uid setUing there, who were, 
or who m^fai become, citisens of any suie in the Union. 
The legislature of Missomi should U: givm until the 4th 
of Nof v ember to pass an act in ooafonnit>- lo the resolution 
aad lo oomtmmicate it lo the President, who should pro- 
claim the fast, and Missouri should be admitted without 
fmdter actioa of Cot^ress. 

The Floase toolc up the report of Clay's committee oo 
Ae latfa, and at first rejected both Clay's amefKlment and 
the Senate resolution, but reconstdemi its action on the 
following day and resunted the debate. General Hnckney 
of Sooth Carolina, a member of t)»e convention that 
framed the Constitution, was at this time a member of the 
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House. He declared that lie was the author of the clause ' 
in the Constitution relating to the privileges and immiini- 
lies of citizens of the several states, and that at the time 
he drew it, he knew perfectly that there was no such thing 
in the Union as a black or colored citizen, and that, not- 
withstanding all that had been said on the subject, he did 
not believe that such a person existed in 1821. He then 
proceeded to show that free persons of color had never 
been citizens of the United States, or possessed the rights 
of white men, and that they were incapable of exercising 
them. 

The time for counting the electoral vote of 1820 was 
fast approaching, and the friends of peace and order were 
anxious to avoid possible tumult in case any effort was 
made to have the vote of Missouri counted. When the 
day arrived, and the vote of Missouri was announced, all 
semblance of order in the House vanished; but, happily, 
the result of the election did not depend on the three votes 
of Missouri ; otherwise, so great was the excitement, 
there might have been civil war. The restrictionists were 
immovable in their hostility to the Benton clause in the 
Missouri constitution, but it was believed that the friends 
of the proposed state were willing to make a compromise. 
This condition of things made possible the amicable settle- 
ment which Clay now initiated. On the 22d of February, 
1821, he moved for a grand, joint committee of confer- 
ence. His wishes prevailed; the Senate concurred; Ihe 
House elected twenty-three members, and the Senate ap- 
pointed seven. Clay was made chairman of the House 
committee, and John Holmes, one of the senators from 
Maine, was made chairman of the committee from the 
Senate.* On the 28th the grand committee reported, and 
its conclusions after a short debate were approved by both 
Houses, but not until the 2d of March did its report 
become a law. The Missouri legislature should repudiate 

• Theie i« no other direct evidence thai Pinckney was the author of 
Ihe claaae in question ; see Madison'* teMimony, Elliot, »o1, v, p, 578. Bnl 
»ee a copy of Pinckney'* draft, logelher n-ith Prof. }. Franklin tameson'B 
critical remarks thereon, in Ihe Amcrimn Histeritai Jtttiiito for ApiJ. 

S3 ; also Professor Jameson's " Studies in the History ot the Federal 
ivention of lytyy In lh« " Repent of tlie Araerloui Historical Asso- 
daiion, 1901." Tol. t. pp. 89-167. 
» Annil*,pp. ll\<)tlieq. 
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the Benton provision- This it did in June, and, in August, 
President Monroe by proclamation declared that Missouri 
was a state in the L'nioii.' 

The constitutionality of ihe Missouri compromise was 
not decided in the courts until thirty-seven years had 
passed,' and the decision then rendered was speedily set 
aside by the civil war ; but during the intervening time 
the question was discussed continuously in one form or 
another. At the time of the original agitation, the consti- 
tutionality of federal laws in restriction of slavery was 
maintained by no less an authority than John Jay. who 
held that the power of Congress to prohibit the importa- 
tion and immigration of slaves was unquestionable, and 
applied alike to old states and to new, at its discretion. 
He considered slavery repugnant to the principles of the 
revolution.' Webster's opinion was embodied in a me- 
morial, of which he was the author, against the extension 
of slavery sent forth by a meeting of the citizens of 
Boston.' He argued that the power to regulate commerce 
gave Congress complete authority to regulate, and there- 
fore to restiict, slavery. But there were contrary opinions 
of which the most influential was Madison's." declaring 
Ihe restriction of slavery by Congress unconstitutional, 
and thus anticipating the decision of the supreme court 
in the Dred Scott case. 

The controversy of the admission of Missouri into the 
, Union clearly involved the supremacy of the principles of 
repubhcan government, and chiefly the rights of the citi- 
zen and the sovereignty of the nation. There was bound 
to come a time when free persons of color, in a country in 
which most of the race were slaves, would be the anom- 
alous factor in practical politics. If all negroes in 
America, in 1820, had been slaves, or all had been free 
men. the controversy over Missouri could not have arisen. 
But the anomaly of free negroes as citizens in a coimiry 
in which the legal status of the race was for the greater 
part one of slavery, compelled one of three conclusions: 

' Richanbon, toI. U, p. 95. 

* Dred Scott V. Sandford, 19 Howard, 393 (1S57). 

* J'yto Elias Roudinot, November 17, 1819. 
•Nile*'* Regiiter, vol. IV*' "' 

SllfC I'ooer," vol. i, p. 150; 

* Worki, Tol- iti, p. 149. 
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either the negro must be denied political rights, or llie 
domain within which he might possess those rights must 
be clearly defined ; or he must be admitted to political 
rights without discrimination. The essential question was 
whether, under the constitutions and laws in force in 
America, he had the same rights as the white man. 

The agitation over Missouri brought to light the ele- 
mental forces in conflict within the country over slavery 
and the rights of free negroes. Had the federal govern- 
ment authority to restrict slavery by excluding it from any 
part of the public domain ? Had it authority to pre- 
scribe conditions for the admission of a state into the 
Utiion which would recognize practically the citizenship 
of free negroes? 

The controversy in 1820 terminated triumphantly tor 
the principle that the sovereignty of the general govern- 
ment enabled it both to restrict slavery in territories, and 
to protect negro citizens as it would protect white citizens: 
a state could not refuse admission (o either. 

Looking backward now, upwards of a century after the 
time of this profound agitation, culminating in the Mis- 
souri compromise, we can see that the settlement of the 
controversy marks a distinct phase in the evolution of 
popular government in America. Unquestionably the 
agitation was the most serious and alarming which arose 
during the first half century of our national existence. 
The compromise was more than a mere giving and taking 
between the states and the United States. It was a clearer 
definition of national sovereignty and of federal relations 
than had before been made. It was a practical illustration 
and application of the principle laid down by Hamilton in 
" The Federalist," that " the government of the Union 
must possess all the means and have a right to resort 
to all the methods of executing the powers with which it 
is intrusted that are possessed and exercised by the govern- 
ments of the particular states.' More than this, the 
government of the Union must possess and exercise 
the powers necessary to its own preservation,* and this 
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principle, truly applied, signifies more than tlie mcrt- con- 
tinuance of the Union. It signifies that the general Rovcm- 
ment is identified with the essential interests of the entire 
people. Had Missouri, in i8zi, been suffered to inaugu- 
rate a slate government which would discriminair against 
citizens of other states and refuse them residence, the 
consequence must have been inter-state hostility. It mat- 
tered not whether other states so discriminated : or whether 
the objectionable citizens were negroes. The principle of 
equality, as a working power in a republic, was involved. 
It was the primary purpose of the Union to obliterate 
aj^jravating differences among the states. Thus the con- 
du.sion, in the case of Missouri, marks a phase in the 
evolution not merely of a doctrine in republican govern- 
ment, but also of a true, becau.'ie an equitable, political 
economy. Of the two elements in the compromise of 
i&io, that affecting and recognizing the citizenship of 
free negroes was of greater importance than that limiting 
slavery by the parallel 36" 30'. If the citizenship of the 
free negro was once established, the time must come when 
negro slavcT>' must cease. The mere limitation of slavery 
by an arbitrary line could not imply citizenship for the 
negro. The compromise of 1830 clearly marks also the 
close of a phase in the growth of popular government in 
America which may fittingly be called the era of federa- 
tion. The experiment had worked; the political iheorie* 
which look form with the revolution had proved adminis- 
irable. Government is ever in a state of flux ; crystalli- 
tation may mean death. But organization means life. 
The principles laid down by the Fathers were tiecoming 
clear to the people. Actual participation in govcmracnt 
enabled the people to grasp them. In iftzo there existed 
what did not exist among the people in 1787. a conscious- 
ness, however obscure, of nationality. Overhead Ihtrre still 
bung the clouds of provincialism, and the economic isola- 
tion of groups of the people. North. South, East. Weal, 1 
and the more serious isolation incident to obstructions to I 
the exchange of thought nn less than of the material j 
products of life, darkened and hindered progress. It v 
yet the tlay of small things, but the light of a more perfect I 
union was breaking. 
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CHAPTER VIII 



COU PROMISE 

The law of the Constitution has been written as clearly 
and authoritatively by custom and public opinion as by 
Congress or the courts, a truth well illustrated during the 
five years following the Missouri compromise. For three 
centuries European governments had looked upon the 
American continents as a free field for colonization, but 
the policy so long pursued received a sudden check. The 
Spanish American states in 1820 had revolted and were 
asking the United States for recognition. France, Russia, 
Prussia, and Austria, after the fall of Napoleon formed 
the Holy Alliance ' for the purpose of maintaining peace 
and repressing revolutions within one another's territory. 
The revolt of the Spanish colonies in South America was 
immediately followed by the rumor that the Alliance 
contemplated their subjugation to Spain, But interference 
of this kind was considered with such disfavor by Eng- 
land that George Canning, then Prime Minister, su^ested 
to our representative, Richard Rush, that the United 
States should take decided ground against it. The wishes 
of the British minister were at once communicated to 
President Monroe, and by him submitted to his cabinet 
and also to Jefferson and Madison. 

In a brief and masterly review of the subject. Jefferson 
declared that the question involved was the most momen- 
tous which had come before him since that of American 
independence. " That," said he. " made us a nation ; this 
sets our compass and points the course which we steer 
through the ocean of time opening on us,"* and he laid 
it down as a fixed and fundamental maxim in our govem- 

i, p. 315. 
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raent, that we should never entangle ourselves in the broils 
of Europe, nor suffer Europe to intermeddle with public 
affairs this side of the Atlantic. " America, north and 
south," said he, " has a set of interests distinct from those 
of Europe, and peculiarly her own. She should, therefore, 
have a system of her own. separate and apart from that 
of Europe." The governments of the old world were 
laboring to become the home of despotism, but our en- 
deavor should be to make the western hemisphere the 
home of freedom. In the pursuit of our true policy only 
one nation, he believed, could disturb us and that was 
England. If we acceded to her propositions we would 
detach her from European alliances unfriendly to us and 
would bring her mighty weight into the scale of free 
government, " Great Britain," he concluded, " is the 
nation which can do us the most harm of any or all on 
earth ; and with her on our side we need not fear the 
whole world." 

Six days later Madison replied to the President • and 
in the same spirit. The opinion of the cabinet coincided 
with that of Jefferson and Madison." Thus reinforced. 
Monroe sent a message to Congress proclaiming a policy 
which has ever since been known by his name, that the 
time had come when it was proper to assert as a principle 
in our government that the American continents, by the 
free and independent condition which they had assumed 
to maintain, were henceforth not to be considered as sub- 
jects for colonization by any European power.* The 
announcement was received with unconcealed delight * by 
the British ministry. Canning declared that it would 
prevent drawing a line of demarkation which he most 
dreaded, — the arraignment of America against Europe. 
Monarchy in Mexico and Brazil, he thought, " would cure 
the evils of universal democracy ; " and prevent drawing 
this line. He wished to counterbalance the power and 

1 Works, vol. iii, p. 338. 

* For th« opinions of the Cibinel, »te Adinu'i Memoirs, vo), vl, 
pp. 177 tf tra.. November 7-J6, 1813. 

' December 1, 1S13; Rich ardioD, vol, ii. p. liH, I)ecemb<^r 7. 1S14; 
Id. p. t6o. 

* WlwTlon't InternatioDsI Lkw, vol. i (Fire! Edition], p. 176. 
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influence of the United States. He was far from desiring 
the extension of popular government, but the Monroe 
doctrine, if carried out, would aid Great Britain in execut- 
ing her own plans. He welcomed the doctrine for its 
advantage to liis own government and not, as Monroe 
primarily intended, and as Jefferson had expressed, be- 
cause it would make the western hemisphere the home of 
freedom. 

But Monroe was not the first American statesman to 
advocate this doctrine. Hamilton, in 1788, in " The Fed- 
eralist '■ ' had urged neutrality and a strong national gov- 
ernment, remarking that our geographical situation gave 
us the ascendancy in American at?airs. and that, if we 
were bound together in a strict and indissoluble union 
we would be superior to transatlantic influences and would 
be able to dictate terms between the old and new world. 
Washington enunciated the same doctrine as the true 
policy of the nation in his proclamation of neutrality of 
1793, at the opening of the French revolution," and again 
in his seventh annual message to Congress.' sent at the 
time when the French revolution was changing the polit- 
ical systems of Europe. He repeated his advice in his 
Farewell Address.* thai we should steer clear of alliances 
with any portion of " the foreign world." Adams and 
Jefferson urged the sanie policy, though in very different 
ways. Adams supported the alien and sedition laws, 
because they contributed to this neutrality, but Jefferson 
commended the policy in his first inaugural as the one 
which nature had laid down for us,° and later in a mes- 
sage to Congress." 

When nearly eight years had passed and Great Britain 
was threatening to take possession of East Florida. Mad- 
ison urged the season ablencss of declaring that the United 
States could not, without serious inquietude, see any part 
of a neighboring territory, such as Florida, in which we 
had deep concern, pass from the hands of Spain into 

> "The Federalist," No. XI. 

* April :j 1 Richirdson. vol. i, p. i j6. 

* December 8, 1795; Id. vol. i. p. 183. 

* September 17, tjcfi; Id, vol. 1, p. tij. 
^ Much 4, iSoi ; Id. vol. i, p. 331. 

« October 17. iSoji Id. p. 357- 
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those of any other foreign power,' ll was while the 
United States was engaged in the second war with Eng- 
land that the series of revolutions broke out in Mexico, 
Central and South America, which led American states- 
men again to consider the application of the doctrine of 
neutrality, in a more practical way than before. Monroe, 
in his first inaugural, had urged that our military defences 
be strengthened and that we no longer rely upon our dis- 
tance from Europe as our chief security-^ The war of 
1812 had impressively brought the idea of neutrahty 
before the American people and led them to sympathize 
with the struggling republics south of them. The policy 
which Monroe's predecessors had advocated was, there- 
fore, an easy one for him to follow, and the success which 
attended the revolutions in South America offered the 
occasion for the United States to apply the doctrine. Tlie 
affairs of tliese southern repubhcs were in such a stage, in 
1817, that our government was obliged to pursue a policy 
of neutrality with Europe and of commercial reciprocity 
with them, thus marking a complete transition in our 
policy. These new conditions were the principal subject 
of discussion in Monroe's annual message, in 1817." So 
complete was tlie change in our commercial relations with 
the world that from this time every political party has 
advocated a policy of neutrality. 

In a later message ' Monroe relumed to the subject, 
announcing that the United States had good cause to be 
satisfied with the policy which it had adopted. During the 
summer of 1819 ihc revolutions in South America had 
gone so far that the new republics had assumed stable 
governments. Monroe commented on the evident inability 
of Spain to subdue her former provinces and urged the 
revision of our laws so as to prevent all violations of 
neutrality; but in his general discussion of the policy he 
carried its interpretation a step nearer one of a guarantee, 
by the United Stales, of republican institutions in both 
North and South America.* In 1824 the people of the 



: Id p. I 



I January 3, 1811 ; Richaidion, vol, i, p. 4S8 
' March 5. 1S17 ; W. vol. ii, p. 4. • Di 

■ November 17, r8i8; Id p. 39- 
' Dicetnber 7, 1S19: Id p. 54. Ad.inis to Canning, Oclober j. 18JO, 
Mctnoiis, vot «, p. iSi; see also Moiuoi'a Founh Annoftl Mea- 



156 A CONSTITUTIONAL HISTORY OF 

United States were more or less convinced that by the 
very form of their political institutions, and their situation 
in the world, they were under obligation to exercise their 
influence to protect the younger American republics.' 
Thus far our government had never been consulted re- 
specting any European policy, and South America bad 
been viewed by European nations as an open field to be 
exploited for their own interests at their will. This was 
the situation when Canning opened correspondence with 
our government on the subject in 1820, 

The immediate effect of the promulgation of the doc- 
trine was to assure the new republics Iheir independence; 
but opinions have widely differed whether it pledged the 
United States to maintain a protectorate over them. There 
is no doubt that it put an end to plans of European inter- 
vention in American affairs and anticipated the retirement 
of Spain from the new world. In January, 1824, Clay 
offered a resolution in the House' embodying the doctrine. 
but it was not carried, and Congress has never incorporated 
it in legislation. The principle of the doctrine was, how- 
ever, clearly laid dowm by the House of Representatives in 
its resolution of April. 1826, that the people of the United 
States, in case of European interference in American 
affairs, would consider themselves free to act as their 
honor and policy might at the lime dictate.' The doctrine 
has been reasserted in later times, on critical occasions, 
by no fewer than seven of our Presidents.' and it may now 
be said to have become a part of the unwritten law of the 
land. 

A question of constitutionality was raised at the time 
of enacting the tariff bills of 1789 and 1816, but it came 

sage. November I4> 'S20; Second Inauguial Address, March 4,1811; 
Filth Annua] Message. Decemlier 3, 1821 ; special message, March S, 
iSil, in Richardson, vol. ii ; Gallatin 10 Chateaubriand, Gallatin's Writ- 
ines. vol, ii. p. 171 ; Adams to ttie Russian Minister, Memoirs, Jaly 17. 
1813. vol, vi, p. 163 ; Adams to Richard Rush, July 22, iSi], Regialer of 
Defies. 1815-1816, vol. ii, part z, p. 31. 
I WebfllePa Works, vol. lii, p. 201. 

* Jinaary 10. 1S24 ; Benton's Debates, vol. vii, p. 6jo. 

* April *o, i8i6; House Journal, p, 451. 

* Tyler, 1841; Polk, 1S45, 1S47, 184S ; Suchanftn, 1S58. 1S60; Cra 
(twice). 1870; Hayes, 18S0) Harrison, 1S89; Cleveland (twice), 1S95. 
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up more forcibly with ilie tariff of 1824. The protection- 
ists ui^d thai the power of Congress to lay taxes, to reg- 
ulate commerce, and to promote the general wcHaTC, 
clearly gave authority for a law of which ihc chief purpose 
should be protection of American manufactnres. and ihoy 
ased the argument, sustained by the supreme court at the 
time, that the powers granted to Congress were not to 
be construed strictly;' from which was dcducible the 
conclusion that Congress was empowered to act at its dis- 
cretion in levying taxes. Bui many supporters of the tariff 
took the view held by Webster that the whole question was 
one of expediency.' If protection was carried too far, it 
would destroy commerce, but the opponents of the pro- 
tective feature in the tariff held to the doctrine which 
Webster enunciated in 1820, — that Confircss had no 
power to declare what occupations should be pursued in 
society, and what should not. They held that Congress 
could exercise the right of taxation no further than to raise 
money necessary for the lawful purposes of the govern- 
ment. Any depanure from this rule would violate the 
Constitution. But if the right to pass a tariff act depended 
wholly upon expediency, its exercise became purely a 
political matter and would depend upon the results of the 
elections. The tariff question was soon to bring the 
country to the verge of civil war. 

Forty years hail now passed since the making of the 
Constitution, but its general character was by no means yet 
agreed upon. The most important fact in its history was 
that it had proved a working system of government. 
Parties had slniggled over its meaning, and the supreme 
court had handed ilown a number of decisions placing some 
of its principles beyond dispute. The states seemed to 
have fallen into their pro|>er orbits. Less was now heard of 
the need of constitutional amendments. The government 
had proved its capacity in protect itself, and the Mis.souri 
compromise had demonstrated its sovereignty. The ad- 
ministration of Jolm Quiiicy Adams, i82S-i82(j, wa*; 
dcd with political problems, many of which were left 
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unsettled. His nomination of special envoys to attend the 
Pan -American Congress, an assembly proposed by the new 
republics for the purpose of considering the interests of all 
America, precipitated a stormy debate in both Houses ' 
over the diplomatic powers of the President ; but the 
debate was rather for the purpose of accumulating polit- 
ical capital against Adams than lo settle a constitutional 
question. The appropriation finally granted ' for the 
envoys was a confession by Congress that the President 
had acted fully within his powers. The tariff of 1828, 
known as the tariff of abominations, renewed the whole 
controversy over the power of taxation and was the imme- 
diate cause of the fierce political struggles which followed. 

Jackson came to the presidency in 1829, convinced that 
he was commissioned by the people to institute public 
reforms.' He declared that the revenues of the govern- 
ment ought to be raised without discrimination in favor 
of any of the important interests of the country, and 
referred with care to the distinction between the rights of 
the sovereign members of the Union and the powers 
which they had granted to the Confederacy. — the name by 
which he designated the national government. He be- 
lieved that the powers of the President were limited to 

: administration of the laws. It was not long before 
he had ample opportunity to put his theories to the test. 
"~* e tariff of 1828 was as provocative of critical events in 

r>history as the alien and sedition acts. Five southern 
states* immediately protested against it as destructive of 
the best interests of their people, and for such protests 
against congressional legislation there were some famous 
precedents. Had not New England threatened to nullify 
the acts of Congress growing out of the Louisiana treaty 
of 1803? Had it not then threatened secession, and again, 
when the Hartford convention met? So, too, had not 
Georgia repudiated the decision of the supreme court in 
the Oiisholm case, in 1793. and again, thirty-five years 

> April, 1S16; Benton's Debala. vol. viii, pp. 481, 534. 

* April It, l8z6; -Sutulcx al l-arge, vol, iv, p, 15S. 

* Inaugural. March 4, 1S79; Richardson, vol. ii. p. 436. 

* Vitginii, North Carolina, SoDtb Carolina, Georgia, and AUIuina; 
1828 and 1819. 
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later, when she refused to abide by the decision of the 
court in the case of the Creek and Cherokee Indians.' 
The South was agricultural, and believed, primarily for 
that reason, thai the tariff was inimical to its interests. 
It was on this economic interpretation of the tariff that 
the whole case of nullification rested. Low tariff and free 
trade opinions were by no means limited to the South. 
They were heard here and there all over the land.' But 
the classic and accepted exposition of all anti-tariff views 
was embodied in the South Carolina " Exposition " of 
1828. Sympathizing with this, Calhoun elaborated its 
doctrine in one of the most famous letters in our history.* 
Before outlining this important letter it is necessary to 
trace, briefly, the course of events in Congress which may 
be said to have led up to it. 

The tariff protests of the southern states were received 
by most of the protectionists as of no more importance 
than customary party resolutions. Their deep significance 
was not at first understood. Soon after their appearance 
a question relating to the public lands came up in the 
Senate,' and it was seized by the leaders of the nullification 
movement as an opportunity for attacking, not only the 
tariff, but the system of constitutional interpretation which 
it exemplified. The southern protests represented the 
tariff as a discrimination against portions of the Union ; 
and declared that Congress had exceeded its powers, and 
had violated the true meaning of the Constitution by im- 
posing burdens of taxation unequally upon the several 
states of the Confederacy. 

The debate on the Foot re-soiulion attracted slight 
attention till the igth of January, when Senator Hayne, 
of South Carolina, made a powerful speech, in which he 

• Niles's Rtgiiirr, vol, xxxvi, p. jjS; vol. xxivii. p. 189; Yol. xliii, 
p. S27. Woreesler v. Slate of Georgia, 6 Peters, 515. 

< See Preamble and Resolutions adopted at the Exchange Coffe« 
House, Preparatory to choaniiig delegiles to the Anti-larilT Convention, 
Boston, August 16, tSjl ; Journal of the Free- Trade Convention, PhiW 
delpkia, September ]6-Oclober 7, 1831 \ Memorial Addiciu ei its Com- 
roitiee lo the People of the United Stales, New Vork. 183a. 

■ To Tames Hamilton, Govemoi of South Carolina, August 28, iSjt; 
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charged New England with harboring the design of check- 
ing immigration into ihe West and South, and called upon 
those portions of the country to unite against the East in 
a policy of free trade and public lands on easy terms. To 
this attack on his native region Webster replied,' on the 
following day, and showed how groundless were Hayne's 
charges. His speech was a concentration of merciless 
logic which, he believed, reduced Hayne's accusations to 
absurdity. Mr. Webster's manner rather than the matter 
of his speech offended Hayne, who, on the 2ist, again 
, addressed the Senate," and particularly Mr, Webster (who 
he insisted should be present), on the great question of 
the time, and indeed, of at) time, the foundations of our 
government. The primary question, he said, was whether 
the colonies, when they became independent nations, in- 
tended to form a federal or a national Union. The 
question was older than the government, for it had been 
discussed to the last detail in the ratifying conventions 
of 1788. 

Mr. Webster had ridiculed the idea, embodied in the 
South Carolina protest, that a state has a constitutional 
remedy, in the exercise of its sovereign authority, for a 
gross, palpable, and deliberate violation of the Constitu- 
tion. He had sligmatized a union on such a basis as a 
mere rope of sand. But the weight of Webster's personal 
authority had not satisfied Hayne. He threw into the 
opposite scale the authority on which, he said. South Caro- 
lina relied, — the doctrine contained in the report of its 
legislature in December, 1828. and known as the " South 
Carolina Exposition. " He believed that this authority far 
outweighed Webster's personal opinions ; for it was " the 
good old republican doctrine of '98, — Ihe doctrine of the 
celebrated Virginia resolutions of thai year and of Madi- 
son's report of '99, ihat Ihe powers of the federal govern- 
ment resuh from the compact to which the states are 
parties ; are limited by the plain sense and intention of the 
instrument constituting the compact, and are no further 
valid than as they are authorized by the grants enumer- 
ated in that compact." In case of a deliberate, palpable. 
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and dangerous exercise of powers, not granted by the com- 
pact, the states, which he said were the contracting parties, 
had the right and were in duty bound to interpose for 
arresting the progress of the evil and for maintaining, 
within proper limits, their own authorities, rights, and lib- 
erties. Nor was this all. Kentucky had responded to Vir- 
ginia, and, on the loth of November, 1799, had sent forth, 
through its legislature, the celebrated resolutions penned 
by JefTerson, which declared that the states, each acting 
for itself, were the final judges of the extent of power 
delegated to the general government. The doctrine of 
these resolutions, continued Hayne, had gone to the 
country, had become a great issue in 1800, and had been 
settled by the election of Jefferson, and by turning over to 
him and his associates the control of the federal govern- 
ment, and, as Jefferson himself had said, had thus saved 
the Constitution at its last gasp. 

Elaborating this idea in masterly style, Hayne con- 
cluded with the assertion that the tariff had prostrated, 
and would soon ruin, the South ; but this great disaster, 
he said, was not the chief ground of her complaint : it 
was the principle involved in the contest which concerned 
her. The discretion of Congress had been substituted for 
the limitations of the Constitution, and thus the states and 
their people had been brought to a dependence on the vote 
of the federal government, and were left nothing which 
they could call their own. If opposition continued, there 
remained only one remedy, that which the immortal Hamp- 
den had applied, — " resistance to unauthorized taxation." 

The South thus spoke with no uncertain doctrine and 
in no uncertain tone. If a reply could be made, who was 
tliere to make it ? Those who had listened to Hayne, and 
who sympathized with him. believed that the strength of 
his speech lay in the historical and economic treatment of 
his subject. Many who heard him were living when the 
Constitution was ratified, and they remembered the opin- 
ions of that time. They knew that ratification had been 
a federal not a national act. and that the states had then 
jealously asserted their claims to sovereignty. They knew 
thai while Hayne was speaking, Madison, the author of 
the Virginia resolutions and of the report which Haype. 
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had cited as his chief authority, was yet among the living, 
and was the most venerated man in America. Tliey knewr 
that the Union almost from its inception had been under 
the control of the South. Southern state.smcn had directed 
its poHcy and filled its most important offices. They knew 
that the American people had long since favorably accepted 
the doctrine of '98, and that the party which stood for that 
doctrine had been in power in both Houses of Congress, 
and had filled the office of chief magistrate, save during 
what they considered the interregnum of John Quincy 
Adams, since the election of Jefferson. 

Only one man could reply to Hayne, and his friends 
were not sure of him. Webster had sat, a most attentive 
listener, throughout the speech ; but even the New Eng- 
land delegation, and those who knew him best, faltered 
in their hopes that he could make an adequate reply. 
Senator Bell, of New Hampshire, plainly stated his fears 
to Webster, remarking, somewhat sadly, that it was high 
time that the people of the country knew what the Con- 
stitution meant. " By Ihe blessings of Heaven," answered 
Webster. " they shall learn this day. before the sun goes 
down, what I understand it to be." 

Of the reply which Webster made to Hayne on the 26th 
and 27th of January ' the world has long made note. He 
spoke of the Union as it was in 1830. not as it existed in 
its infancy and during its early stru^les. The nation 
was no longer a mere compact, hut a living, breathing, 
sentient organism. The Union was an object of human 
sentiment and affection, not a mere legal contract between 
thirteen governments in thirteen petty states. Every point 
made by his adversary was answered, hut all not equally 
or fully. The strict lelter of the law and the history of the 
country were largely on Hayne's side. He knew his 
ground, and had made the most of its opportunities. 
Webster, equally familiar with our history, knew the 
weakness of the South Carolina doctrine as a fixed national 
policy. He knew that no government can be administered 
solely on its history. He knew that the organic life of the 
Union is the true corrective of its history, and therefore 

■, ,. , , ' WmlcB, vol. iii, p. 170. 



I 



THE UNITED STATES 163 

he raised the whole discussion to a higher level than 
Hayne had attained. It was lime to leave the past with its 
ahstractions, its doctrinaire policies, its hair-splitting dis- 
tinctions in constitutional construction, and to turn to the 
American people as a nation among the powers of the 
earth. The moral comprehensiveness of the sentiment 
of union must forever efface the doctrine of '98. Hayne 
had rebnked New England for disloyalty at the lime of the 
Hartford convention. Webster replied that if New Eng- 
land had been disloyal, and he said that she had not been 
disloyal, Hayne should extend his huffetings in like man- 
ner to all similar proceedings, wherever else found. 

Turning to the main proposition, on which he said the 
whole de^te hinged, the question was, " Whose preroga- 
tive is it to decide on the constitutionality or unconstitu- 
tionality of the laws? ■■ He did not defend the tariff, nor 
attempt to prove that a policy of protection is essential to 
the maintenance of the Union. He discussed the issue 
from a larger outlook, maintaining that the Union could 
not endure, if its own judgment was not final on the con- 
stitutionality of its laws. This raised the question of sov- 
ereignty, and he planted himself by the side of the authors* 
of "The Federalist." He argued for sovereignty in the 
nation and for residuary sovereignty in the states.' Like 
William Penn of old, Webster placed the power with the 
people, in whom he declared is ever to be found the ulti- 
mate political sovereignty of the nation. And then he 
gave that definition of the Union which may be said to be 
the most complete in our history. " I hold tt to be a pop- 
ular government elected by the people; those who admin- 
ister it responsible to the (wople, and itself capable of 
being amended and modified just as the people may clioose 
it should be. It is as popular, just as truly emanating from 
the people as the state governments. It is created for one 
purpose, the state governments for another. It has its 
own powers, they have theirs. There is no more authority 
with them to arrest the operation of a law of Congress than 
wttli Congress to arrest the operation of their laws. We 
are here to administer a Constitution emanating immedi- 

' "The FedwalUt," Not. XXXIL LKXXL 
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ately from the people and trusted by tlieni to our admin- 
istration. It is not the creature of the state governments." 
Direct coUistoti, therefore, between force and force, said 
he, must be the unavoidable result of the remedy for un- 
constitutional laws for which Hayne had contended. The 
South Carolinian's doctrine, said Webster, went the length 
of revolution. It was incompatible with any peaceful 
administration of the government, and led directly to civil 
commotion and disunion. When Webster had concluded, 
and the last words of his speech, " liberty and Union, now 
and forever, one and inseparable," had ceased reverber- 
ating through the Senate chamber, no man who heard him 
was longer in doubt what the Massachusetts statesman 
understood by the Constitution of the United Slates. His 
great speech went forth to the world, and lovers of the 
Union everywhere hailed him as the " Expounder and 
Defender of the Constitution." 

Calhoun, who sat opposite Hayne, during his speech, 
drank in his words and was satisfied. Nullification had 
found a voice more eloquent though no more faithful than 
his own. The youth of the South henceforth need only 
to recite the burning words of Hayne to arouse an op- 
pressed people to sacred resistance to unjust laws, and 
history was to be Hayne's best friend. His speech passed 
at once into literature, and became a popular selection at 
school and college. Whatever he had failed to do, Hayne 
had not failed to embalm his memory in the minds of the 
southi.Tn people. So, too, did Webster's reply pass into 
our literature. Cicero took- delight that during his life- 
time the boys of Rome were taught in the schools to recite 
his orations. Webster's reply to Hayne was honored in 
like manner. The memory of thousands to-day goes back 
to the district schoolhouse, sunning itself beside the dusty 
road, and to the time when the neighborhood gathered 
within it to hear the boys declaim. One recited Hayne's 
speech and another Webster's reply, and even feeble repe- 
tition stirred the passions of the listeners. It was a tribute 
to the power of ideas. Webster's reply is a mile-stone in 
our constitutional history. It was the first forensic utter- 
ance which put our political institutions into perspective 
and clothed them with the imperishable beauty of liter- 
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ature. It projected them into all time. Appealing to the 
sensibilities of the American people, he put their aspira- 
tions into palpable form, and since the day of liis great 
reply to Hayne, writers and speakers of every political 
school have quarried from the rich mines of his tmi^na- 
tion and eloquence.* 

Webster forsook economic ground and made his argu- 
ment ahnost wholly constitutional. The two dt-bators 
were advocates of antagonistic political systems. At the 
time when they spoke, industrial homogeneity did not exist 
in the United Stales, and without homogeneity it is impos- 
sible to have a national Union. Thus the discussion was 
largely one of abstract propositions, not of concrete, indus- 
trial interests. Had Ha>'nc limited the discussion to 
economic conditions, it has been said that Webster never 
would have presumed to make reply ; but as soon as 
Hayne attempted to meet Webster on constitutional 
grounds he was defeated. 

The great debate by no means settled the question at 
issue. South Carolina called a convention.' which issued 
an ordinance of nullification.' The governor about the 
same time sent a message of like import to the people of 
the state.' Calhoun resigned the vice-presidency in order 
to be free to defend nullification. It is his great defence 
in his letter to Governor Hamilton which embodies the 
most complete exposition of the doctrine. This celebrated 
letter, though it may more properly be called a treatise 
on nullification, followed the lines which Jefferson had 
drawn in the Kentucky resolutions. The Constitution, 
according to Calhoun, was framed and adopted by the 
states and not by the people of the United States. Col- 
lectively the people had never performed a single political 
act. Between the individual citizens of a state and the 
general government there was no direct and immediate 
connection ; the relation was through the state ; therefore, 
the Union was one of stales as communities and not one 

> For Lincolo's tefcrence to bin, ««e Herndon'i Uncotn (Ed. rSS9l, 
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of individuals. The Constitution had been submitted to 
the states for their separate ratification, and the ratiticalion 
of any other state, or of all the others without its own, 
created no connection between a state and the general gov- 
ernment, and imposed not the slightest obligation. Thus, 
said Calhoun, North Carolina and Rhode Island for a time 
stood in the relation of foreign states to the general gov- 
ernment. As a sovereign body in ihe Union, a state was 
empowered to declare an unconstitutional act of the gen- 
eral government null and void. 

Calhoun did not claim that a state had the right to 
abrogate an act of the general government, for he con- 
ceived that the Constitution itself annulled an unconsti- 
tutional act. Such an act was void of itself. He claimed 
that the state had the right to declare the extent of its 
obligation ; from which it followed that the citizen was 
bound primarily to obey every act of the state. The Con- 
stitution was analc^ous to a treaty entered into by a sov- 
ereign state without consulting its citizens ; from which 
it followed that the general government was the mere 
agent of the states, and to them the United States was 
responsible. This interpretation, he claimed, agreed with 
the original intention of the makers of the Constitution, 
who had not authorized the general government to exer- 
cise any control over a state in any way. They had even 
refused this high power to the supreme court. The gen- 
eral government was purely a confederation. In the case 
of the alien and sedition laws the government had been 
saved from the consequence of its own errors by public 
opinion. Nullification was the rightful remedy for its 
unconstitutional acts. It could not coerce a state, nor, 
without violating the Constitution, infringe upon any 
rights of the states. Nullification might result in secession, 
which would be placing a state beyond the pale of her 
federal relation, so that a state would stand to the others 
in the relation of a foreign power. He distinguished be- 
tween nutlification and secession: the one being a refer- 
ence of disputes to the parties themselves, the other to 
iheir agents. The purpose of secession would be the dis- 
solution of the Union, but nullification was to confine the 
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within the limit of his powers ; therefore nullilication 
the true constitutional remedy for unlawful acts of 
general government. 
These ideas, composed in less technical form and ad- 
dressed to the people of the United States, were sent forth 
the South Carolina convention of November, 1832.' 
The convention had declared the tariff laws, and par- 
ticularly the acts of Congress of May 29th, and July I4, 
1832, null and void. True to the theory long held at the 
South, the nulhfying act was done by a sovereign con- 
vention especially called for the purpose and not by a 
stale legislature.* The ordinance of nullification led the 
President to issue a proclamation in which he tersely 
defined the issue, and which remains the most famous of 
his slate papers. " I consider the power to annul a law 
of the United States assumed by one state," said Jackson, 
" incompatible with the existence of the Union ; contra- 
dicted expressly by the letter of the Constitution ; un- 
authorized by its spirit ; inconsistent with every principle 
on which it was founded and destructive to the great 
object for which it was formed." ' The proclamation 
was followed on the i6th of January by a nullification 
message,' in which the ordinance was exhaustively dis- 
cussed and the relations between a state and the United 
States set forth. The proclamation and the message 
immediately raised Jackson to a degree of popularity, and 
with many it must be said of unpopularity, which few 
Presidents have known. The response of public opinion 
was immediate and overwhelming, and from no source 
was it more vigorous than from the state legislatures, 
which with few exceptions passed resolutions commend- 
ing the President's course and condemning that of South 

* Joarnal o( the Convcolion of the People of South Carolinii. uiein- 
bled at Columlna on the 19th of November, tSjj, and again. March it. 
1833; Reports and Ordinances. Columbia, 1S35. 

* For the doctrine of lovereignlf in the convention see the report of 
the chief o( the departraeni of justice and police on the powern of the 
convention (I. W. flayne to Governor Piekiiig*) in the Appcndii of the 
Fourth Sesiion of Ibe Convention of the People of South Carolina, held 
in 1S60, 1S61, 1S61; Columbia, South Carolina. 1S62. pp. 649. 667 ; ftlto 
Sprotile »■. Fiedericlt* (1802), 61 MiMissinpi, 898. 

* December 10, 1831: Richardson, vol. ii, p. 640. 

* Id- p. 610. 
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Carolina.' But it was the action of the President and of 
Congress which constituted the most important reply to 
the ordinance and to the argument of Calhoun in his letter 
to Governor Hamilton. The President sent troops to 
South Carolina,* and appropriations were made to collect 
the duty by force. 

Amidst the agitation, the compromise tariff act of 1833, 
originated with Clay, was passed,* as a result of which 
the South Carolina ordinance was suspended and soon 
after repealed.' The conclusion of the whole matter is 
depicted in a private letter" sent to President Jackson 
from Columbia by one of his pohtical lieutenants on the 
day after the repeal by the convention. Only four nulh- 
fiers had voted against the repeal, and chiefly because they 
thought that Clay's bill " did not fully abandon the prin- 
ciple of protection." Rut McDuffie. who had been most 
aggressive for nullification, spoke lovingly of Clay as " our 
great ally in the West, whom we have recently gained," 
and congratulated the convention on the triumph of nulli- 
fication through Clay's compromise act. Governor Ham- 
ilton made a conciliatory speech. Jackson's opinion was 
endorsed on this letter in his usual unique and forceful 
style. ■■ The Ordinance & all laws under it repealed — 
so ends the wicked & disgraceful conduct of Calhoun 
McDuffie & their co nulHes. They will only be remem- 
bered, to be held up to scorn, by every one who loves 
freedom, our glorious Conslilution & government of laws." 

On the constitutionality of nullification men differed 
then as they differ now. The issue was as old. and even 
older than, the government, and involved the question 
whether the Union was a Confederacy or a nation. To the 

' For a typical set of resolulions (with cilation of those of other 
slates), see the resolves of the General Court of Massachusetts, January, 
i832-Apri]. i8Mi PP- 290-40S, 646; see ihc New Hampshire tesolntion* 
aninsi legislation " On the Subject of the Tariff and the Doctrine trf 
NulUficahon," July 6, 1833. Latn of New Har ■ - 

t Large, vol. iv, p. 639. '"the Force I 
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arguments of Webster and Calhoun on this questioti 
iMhing has ever been added. The issue running to the 
v«ry vitals of the government was settled at tlic time partly 
by the vigor of Jackson and partly by the compromise 
measure of Clay- The pacificaton,- act with which Clay's 
name is associated reduced the tariff by a definite scale, 
and without abandoning the theory of protection, prac- 
tically made the concession which moderate anti-tariff 
men at the South demanded. 

In all his acts Jackson carried out the conception for- 
mulated in his inaugural. — that he was especially com- 
missioned by the people to conduct a reform in the 
administration of the government, and the vigor with 
which he handled the nullification question was displayed 
in all his works. In his message vetoing the act to re- 
charter the United States bank, he took issue with the 
supreme court as to the constitutionality of the bank, and 
insisted that it was neither necessary nor proper for Con- 
gress to transfer its legislative power to a bank : there- 
fore, the act creating it was unconstitutional. Congress, 
the executive and the court, he said, must each for itself 
be guided by ils own opinion of the Constitution. *' Each 
public officer, who takes an oath to support the Consti- 
tution, swears that he will support it as he understands 
it, and not as it is understood by others." from which it 
followed that it was as much the duty of the House of Rep- 
resentatives, of the President and of the Senate to decide 
upon the constitutionality of an act as it was of the 
supreme judges before whom it was brought for settle- 
ment.' " The opinion of the judges has no more authority 
over Congress than the opinion of Congress has over the 
judges, and on that point the President is independent of 
both. The authority of the supreme court must not, there- 
fore, be permitted to control Congress or the executive 
when acting in their legislative capacities, but to have only 
such influence as the force of their reasoning may de- 
serve."" This was a novel theorj- of conslitutional inter- 
pretation, but it harmonized strictly with the form of 
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Jeflfersoiiian democracy which Jackson developed, and 
was accepted by the party to which he belonged. As 
Jac!<son appHed the doctrine, it made him the most pop- 
ular President in our annals. He considered the bank 
dangerous to the safety of the government and to the 
morals of the people as well as unconstitutional ; there- 
fore, as part of his policy he directed the secretary of the 
treasury no longer to deposit the money of the United 
States in the bank, but to deposit it in state banks which 
he designated.' The secretary, Taney, defended the re- 
moval on the ground of expediency. The re-election of 
Jackson was understood by his followers to have settled 
the question of the constitutionality of the bank. 

The secretary's course was fully investigated in ihe Sen- 
ate. On the 26th of December Clay declared against the 
President. He look issue with Jackson that his re-cleclion. 
however it might be construed as expressing the will of 
the people, did not authorize him to do unconstitutional 
acts, and he offered two resolutions: the first declaring 
that the President had assumed the exercise of a power 
over the treasury not granted him by the Constitution, and 
the second, that Taney's reasons for the removal were 
insufficient.' There was nothing new in the long debate 
which followed, as all the arguments had been heard at 
the time of the first bank controversy. The friends of the 
bank argued that the President's conduct violated the prin- 
ciple of contracts which the supreme court had laid down 
in the Dartmouth College case." The immediate result 
of the debate was a resolution of censure of the President, 
passed by the Senate, and embodying the constitutional 
views which Clay had expressed. The President protestetl 
against this left-handed method of impeachment.* and, 
with his friends, began a vigorous campaign, which re- 
sulted, three years later, in the adoption of a resolution by 

' R. B. Taney, Secretary of Treasury, December 4, 1833 L Executive 
Document, No. II, vol, i, 183^1834. 

* Henlou's Debates, vol. xii. p. 108, 

■ Dartmouth College v. Woodward, 4 WhcaCon. jiS (if!i9); also 
rrovidencc Bank v. Billit\gs e/al,4 Fetcrs. 514 <lS3a), both detUinns by 
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the Senate, by which the reconl of Clay's vote of censure 
was txpunged from the journal. Webster, and others of 
the whig party, pretested against the unconstitutionality 
of a resolution thus altering the records, bul the demo- 
cratic majority practically settled this puini when it or* 
dered the resolution expunged and carried out the order.' 
Clay and his disciples, who saw no constitutional 
obstacle to interna! improvements at the expense of the 
general government, were utterly unable to hannonise 
Jackson's attitude toward nullilkalion with his vetoes of 1 
internal improvement bills. The contradiction is not difG-l 
cult to explain, if we remember that Jackson, at hcart^^ 
was a believer in the sovereignty of the state over alt ■ 
matters exercisable wholly within its limits. lie accepted 
the practice of the government in the question of sov- 
ereignty, and held that the power to carry on internal 
improvements within a state, at federal exjwnse, though 
frequently and strenuously attempted, had never been 
exercised by the government. He believed that CongrcM 
possessed no such power, and early in his administration 
announced that no bill which admitted it would receive his 
official signature. He cited Jefferson, Madinon, and 
Monroe as authorities for the opinion that the only cases 
in which the consent and cession of particular states 
could extend the power of Congress were s(>ecified in the 
Constitution; therefore, he opposed every bill which ap- 
propriated money from the national trcanury for internal 
improvements in a slate, even if the state had consented 
and Congress had disclaimed any jurisdiction.* But this 
view of the Constitution, which forbade internal improve- 
ments, enabled Jackson to advocate the distribution of the 
treasury surplus among the states tn 1836. Testing his 
interpretation of the Constitution by the opinions of earlier 
statesmen, it will be found that he and they held to the 
doctrine of residuary sovereignty in the states advocated 
by Hamilton and Marshall, and sustained by the supreme 
cotut in later times.* Jackaon differed from our earlier, 

> jsnaHT >^ 1S3J : Bcnton'a DelniM, toL xIH, p. 15$. 
■ Veto HMnBcHa* 17. 1S30 ; KJchardson. toL ii, p. 4AL 
• AjbiT«»*.WUU.7 W*ll»ce,700(tSa). 
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and especially from our later statesmen, in the quantity 
of residuary sovereignty which he imputed to a state. His 
pet theory of administration was to preserve the nice 
adjustment of sovereignty in the nation and of residuary 
sovereignty in the states which the fathers had attempted 
in the Constitution. 

Van Buren. at the time of his inauguration as President, 
commented on the nice balance of power between the fed- 
eral and the state authorities as the chief object of his 
administrative care. His opinions of the Constitution re- 
echoed those of his illustrious predecessor, and he asked 
no more than that his own administration might continue 
Jackson's policy. The most important positive declaration 
in his inaugural was that of his inflexible and uncompro- 
mising determination to oppose the abolition of slavery 
in the District of Columbia against the wishes of the slave- 
holding states, and to resist the slightest federal interfer- 
ence with slavery in states where it existed.' But there 
were forces at work in the land of which tlie President 
made at least no public note. In the early days of De- 
cember, two years before the election of Martin Van 
Buren to the presidency, sixty persons assembled in the 
city of Philadelphia and organized the American Anti- 
Slavery Society. Among that company were Arthur 
Tappan, William Lloyd Garrison, Robert Purvis, John 
Greenleaf Whittier, and Lucretia Mott. The object of the 
society which these earnest people then proceeded to or- 
ganize was nothing less than " the entire abolition of 
slavery in the United Slates." ' No organization devoted 
to a more stupendous task was ever formed. Its members 
were looked upon as fanatics, and their purpose as hope- 
less of realization. The constitutions and laws of the 
country were against them, and no existing political party 
would tolerate them. Yet these private citizens, most of 
whom were obscure men and women, calmly, yet boldly, 
organized a movement which was to transform govern- 
ment and the conceptions of government in America. Van 
Buren's inaugural was interpreted by the pro-slavery n 
as a promise on the part of Van Buren that he would with- 

' March 4, 1S37 ; Richardson, vol, iii, p. 318. 

' December 4, 1833 ; Macdonald, p. 304. 
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stand every attempt of the abolitionists even to petition 
Congress for the overthrow of slavery. The constitutional 
aspect of his administration is chiefly of interest on account 
of the efforts which the pro-slavery party made to ticny the 
right' of petition when exercised for the abolition or re- 
striction of slavery. Calhoun did not hesitate to pronounce 
such petitions a violation of the federal compact,' and 
throughout Van Buren's lemi the pro-slavery party at- 
tempted to administer the government on tlie basis of 
Calhoun's interpretation. But the right of petition was 
too ancient and well settled, and too well acknowledged 
as essential to a republican form of government to be 
questioned; tlierefore, Calhoun's resolution, that Congress 
would not receive abolition petitions, precipitated a debate 
which continued practically throughout Van Buren's term. 
Reviewing the period from the point of time at which we 
now stand, we can easily see that the true objection, if there 
could be any, to petitions of any kind was against their 
expediency rather than against their constitutionality; 
but in the heat of party passion their inexpediency was 
considered by pro-slavery men as proof of their violation 
of the Constitution. In conformity to pro-slavery senti- 
ment the right of petition was attacked and the House 
passed its notorious gag rule,* by which, on a motion for 
the previous question, debate could be cut off. For seven 
years this mere rule of the House violated a principle of 
the Constitution. It may be said that from the adoption 
of this rule dates the national movement against slavery. 
The election of Harrison and Tyler, in 1840, was hailed 
by the Whigs as the opening of an age of reform. Whig 
principles of construction would now triumph, and whig 
principles were supposed to be broad and liberal. But the 
sudden death of the President struck down their hopes. 
Tyler had never been a whig, nor sympathized with whig 
principles, of which fact his veto messages were speedy 
proof. He surpassed Monroe in zeal, though not in pro- 
lixity, in his river and harbor vetoes,* and outdid Jackson 

• See hi* tMolulions, Fet>raarir 17, 1837 ; Benton'i Debates, »ol. ijil, 

■ Majrafik 1816. tpn« wed Jan oary 18. 1S37: repealed December j. 1E44. 

• June ir, CO44 ; Richardion, vol. iv.p. 310. 
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in his hostility lo a bank,' and his hostility to a tariff bill 
possessing any quality of protection was equal to Cal- 
houn's.' No other President has taken so narrow a view 
of the Constitution, But his ))olicy had its contradictions, 
of which not the least conspicuous was his attitude toward 
Texas and his recommendation to Congress to annex 
Texas by a joint resolution," Such a mode oE acquiring 
territory was without precedent, yet, if Louisiana could be 
acquired by purchase, might not Texas be acquired by a 
joint resolution? Had Tyler been true to his strict con- 
struction theories, he would have proceeded in a different 
way. Like Jefferson he would have advised a constitu- 
tional amendment, or, like John Quincy Adams, that the 
states be first consulted and their approval secured. But 
the temptation was too great, as has usually been the 
case for any President who has had an opportunity to 
extend the boundaries of the country. Tyler, like Jeffer- 
son, for a time abandoned strict construction. His sug- 
gestion of a joint resolution was approved both by 
Congress ' and the Texas convention," and the new slate 
was admitted into the Union without passing through the 
usual preliminary territorial stage, or even submitting a 
constitution, as did Missouri, that should accord with the 
principles of the Constitution of the United States." 

But Tylers policy was approved by the democratic 
convention of 1844, which nominated Polk and Dallas, 
and the final disposition of the Texas question accorded 
closely with the resolution in the democratic platform, 
that Texas should be re-annexed to the United States at 
the earliest practical period. The Whigs were silent on 
the question. For the time being the constitutional doc- 
trines of the two parties were interchanged much as they 
had been at the time of the acquisition of Louisiana, and 
both parties stood reversed on the question of expediency 
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m the Mexican war that (ollowod. It would be ilifficult to 
harmonize the policy of conquest during PoIk*s adminis- 
tration, by which the Cahfornia country was added to 
the United Slates, with the strict construction doctrines 
which Polk and the members of his party before him had 
professed,' The law of cimstitutional interpretation is 
usually the law of opportunism and the pro-slavery wing 
of the democratic party saw in the acquisition of the 
California cojintry a new domain over which slavery could 
be extended. Yet from a constitutional point of view the 
United States, by reason of its sovereignty, could aciiuire 
territory either by treaty or conquest. The economic 
results of the Mexican war were so vast that the question 
of constitutionality scarcely attracted attention. It is one 
of the paradoxes in our history that the boklest applica- 
tion of loose construction theories was made bv the dem- 
ocratic party during the administrations of Tyler and Polk. 
The explanation is simple: tliat construe! ion, it was dis- 
covered, offered the easiest method of administering the 
general government so as to please the majority of the 
American people. National morality was at the point of 
degradation. 

The conflicting and ominous elements in our national 
affairs, at this time, were plainly shown in the resolutions 
of state legislatures respecting the expansion of our 
national domain and the extension of slavery. Alabama 
led off boldly, in 1837. with a demand for the annexation 
of Texas,* and it was speedily followed by other .<M]Utbern 
states. The neglect or reftisal of (tome northern com- 
munities to aid in cxeaiting the fugitive slave act of 1793, 
was construed by the South as a dan^rous ami alarming 
attack upon its pro-slavery rights.' which, above all others, 
it considered higher and deeper than the Constitution.* 
it considereil that Congress had no power whatever over 
slavery.' though every southern state did not use the 

I Sm bu mesu^on IhPirar.Miy ir, 1S46: RichBrilion.vol.iv.p.4]7. 

* Joint Re*olulion. Decemher 3J. 1S37 ; Janoaiy 1. 1S41. Laws. 

* Atatnnia Rcsuliitiont, Kcbnniy 14. ift^j. I^awt. 

• Alibuna Retolutiims, January 17. 1845; Kentucky Bill of Rtghu. 
ConMilDlion 1850, Article XIII, tection 3. 

• VirtiBw Rtxdutiofu. March S, 1847. Law*. 
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words of the Louisiana legislature, — that the people of the 
South must maintain respect for their institutions, " peace- 
ably if they can, forcibly if they must," ' Public opinion 
in every slave state vindicated the Mexican war, consid- 
ered the acquisition of Texas as no more than its re- 
annexation, and held that Congress had no power to 
impose conditions on slavery extension or in any way to 
trespass on state sovereignty.' Florida and South Carolina 
went so far as to advocate putting the South in a state of 
military defence." 

Similar but less extreme resolutions were passed by 
some of the northern states. They agreed that the joint 
occupancy of Oregon with Great Britain should cease;* 
several strongly favored the re-annexation of Texas ; but 
their attitude toward slavery was pronounced for its re- 
striction.' New York demanded thai it should be for- 
bidden in the newly acquired regions. The most liberal 
public sentiment toward slavery was twice expressed by 
the legislature of Ohio, which demanded that the ordi- 
nance of 1787 should be extended over all the territory 
acquired from Mexico." Thus there was a sohd South 
demanding the expansion of the country to the Pacific, 
and the extension of slavery over it all ; and a divided 
North, though not on the question of expansion. The 
North demanded that the ordinance of 1787 and the prin- 
ciple of the Missouri compromise should be applied to the 
new acquisitions. The extremes of public opinion were 
expressed by the legislatures of Vermont and Virginia, the 
one declaring that the perpetuation of slavery was a viola- 
tion of the national compact,' the other that any hmita- 

1 Resolutions, February lo, 1S37. I^ws. 

* Mississippi Resolutions. February 15. 184Z; South Carolina, Decern- 
bei 17. 1841 ; Tennessee, February 7. 1S41. Ijiwa. 

* Flotida Resolution*, January :3, 1S49; SouLh Carolina ResointioDS, 
DecemlKr zo, 1850. Laws. 

■ Michigan Rcsotutions, March tr, 1844; IHinois Resolations, Feb- 
ruary It, 1S43. February 17, 184^ I^ws, 

' Massachusetts, April 3J, 1638; Delaware, February 15. 1S47 ; New 
Hampshire. July 10, 1S46, tanuaiy 4, lS4g ; New York, January 17, 1S47, 
January 13, 1S48: Pennsylvania, January 3:. 18471 Vermont Ads and 
Kesoluliolis. p. 33. 

* Resolulion;. February 13, (847. February 3;, 1S48. Laws. 
^ Vermont RetolDiion, 1844. Laws. ' 
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tion of slavery or the attempt to prevent the removal of 
slave property to a territory was unconstitutional.' 

The great national issue couM not be mistaken; the 
struggle over slavery extension constitutes the chief sub- 
ject of our national activity from the close of the Mexican 
war to the adoption of the thirteenth amcnchnent. One 
phase of this question was whether slavery should be 
permitted in California, Oregon, and the region between 
Oregon and Iowa. 

On the 6th of August, 1846, Stephen A. Douglas re- 
ported a bill to the House organizing the territory of 
Or^on, to which the committee of the whole added the 
anti-slavery clause from the ordinance of 1787; but the 
session came to a close without further action. When 
Congress re-assembled, Douglas reported his bill again, 
but the committee of the whok- voted down the anti- 
slavery amendment. Burt, of South Carolina, then re- 
newed the amendment.' inasmuch, he said, as the whole 
territory lay north of the Missouri compromise line. His 
purpose was plain enough ; namely, to legalize slavery 
south of the line, and thus to settle a precedent for future 
uses, Texas was already acquired, and the southern 
legislatures, as we have seen, were demanding more slave 
territory. Burt's amendment, however, was rejected. 
Congress again adjourned without organizing a territorial 
government for Oregon. When it re-assenibled, in De- 
cember, 1S47, it was met by Polk's message urging action," 
and on the 29th of May the President sent a special mes- 
sage on the subject. Congress then set seriously to work 
to pass a territorial bill. The House refused to strike out 
the anti-slavery provision, and passed the bill on the 2d 
of August by a sectional vote : * the North against the 
South. It went to the Senate on the 3d, where it was 
amended; and, on the lotJi, the anti-slavery provision 
was rejected, but the amendment proposed by Douglas 
was carried ; namely, that the provision affecting slavery 
in the territories, embodied in the Missouri compromise, 

> Resolutioiu, March S, 1847, Jjutuar)* m>, 1849. Lawi. 

* December ij, rS46. 

■ December 7. 18147 : Richanhon, voL ir, p. $31. 

* Teu, iiS; iwjm, 71. 
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should extend to the Pacific Ocean. On the nth the House 
rejected the Douglas amendment and passed its original 
bill.' Thus the principle of the ordinance of 1787 was 
finally embodied in the organization of our first territory 
on the Pacific. 

The acquisition from Mexico, commonly called the 
California country, at this time was the only portion of 
the national domain remaining unorganized. Oregon 
was no longer comprehended in ihe great issue of the 
hour; slavery extension and the organization of Oregon 
as free soil were construed by the slavocrats as an offset 
to California. They demanded the right to carry their 
slaves into any part of the new country, which they in- 
sisted should be organized as slave soil. This would 
compensate the South for its losses under the Missouri 
compromise and the recent territorial act for Oregon. 
With the California coimtry open to slavery, with a 
stricter fugitive slave act, and with a complete, and, if 
necessary, enforced cessation of anti-slavery agitation, 
they thought the country might have peace. 

These southern views were shared by many people at the 
North, but others there had quite opposite opinions; 
namely, that the Oregon question was settled, and that 
the principle which had excluded slavery from Ihe terri- 
tory ought to be applied to the whole country south of it. 
Under Mexican law this country had been free soil, and 
the anti-slavery party demanded that it should so continue 
under the laws of the United States. Congress had the 
right both to exclude slavery from a territory and to make 
its permanent exclusion a condition binding on new states. 
The new territories to be organized in the California 
country should be free soil. The fugitive slave act of 
'793 w*s sufficiently odious withoiit any amendment to 
make it more exacting. Slavery and the slave trade should 
be forbidden in the District of Columbia, and California 
should be admitted at once as a free state. 

Its boundaries were as yet undefined. Just at the close 
of the Mexican war. when the industrial conditions of the 
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country were more or less disturbed, lh« discovery of gold 
was announced in California. The political condition of 
Europe at this time corapelled a multitude of families lo 
emigrate lo America, and the veterans of the Mexican war 
on their return home met this anny of foreigners search- 
ing for homes. The news of the discovery of gold turned 
the faces of many toward California, and ot nearly all 
ttiward the West. The ominous political problem of tlie 
extension of slavery into the territories was for a time 
forgotten under ihe excitement for gold. 

By the middle of the year 1849. nearly two hundred 
thousand men from the older states and from Europe 
were in California, and its inhabitants (tetitioned for its 
admission into the Union, Congress ignored the request. 
No state in the Union had emerged so suddenly from 
the wilderness ; no population in America was equally 
composite. On the isi of September, 1849, ''^ people 
met in convention at Monterey ' and framed a constitution. 
The economic necessities of the new state excluded slavery, 
for if it were permitted the slaveholder would have the 
monopoly of the mines ; and thou^ many of the members 
of the Monterey convention were from slave states, and 
represented thousands of southern men in California, yet 
they fully recognized the inexpediency of introducing 
slavery. But alt members of Ihc convention agreed that 
free persons of color should be excluded, and though 
they did not incorporate a provision to this end in the 
constitution, ihcy well knew that public opinion would be 
law on the subject. 

Nearly half of the California country extended below 
the Missouri compromise line, therefore Ihe demand of Ihe 
anti-slavery party for its admission as a stale alarmed 
the South. If admitted as a free state, even with the 
smallest area which was likely to be established, the region 
left open to slavery would not balance the free soil of the 
North. The region lying west and northwest of Texas 
was an unbroken wilderness, excepting a few old .Spanish 
settlements and the new city of Ihc saints which the 
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Mormons had built near Salt Lake, If the demands of 
the anti-slavcry North were to prevail, the slave soil of the 
country would extend no further west than Texas, nor 
further north than the line of 36° 30'. Slavery would 
thus be hedged in and in course of ultimate extinction. 
At this time, 1848, the thirty states of the Union were 
equally divided between free soil and slave soil, but the 
House of Representatives consisted of one hundred and 
thirty-nine members from free states and ninety-one from 
slave. The population of the free states was nearly thir- 
teen millions,' that of the slave states nearly nine mil- 
lions.' Nearly a million and a half of immigrants had 
arrived in the country during the preceding eight years,* 
and most of them had settled in the free states. Unaccus- 
tomed to African slavery at home, they avoided it on 
coming to America, and they knew also very well that 
they were not welcome in any southern state except Lou- 
Hostility to foreign immigration was characteristic of 
the South at this time. It was freely expressed on every 
side, but nowhere more vigorously than in the constitu- 
tional conventions. The European immigrant came to 
America to work for a living and naturally sought a 
home where to labor was not under a social stigma. 
Slavery was eulogized by many of its defenders at the 
South as its best protection against the foreigner. The 
effect of this hostility to free labor turned the tide into 
the free states and developed and strengthened all their 
institutions and industries. 

The tremendous significance of this accession to the 
number of laborers, who quickly imbibed the political 
notions of the North, may best be comprehended after an 
examination of the wealth and productivity of the North 
at this time. The evidence was the census of 184a. and 
it was first used to emphasize tlic contrast between free 

' In 1850, 13.59*488, « In iSjo, 9,663.997. 

■ The niimlici fiom 1841 to 1850 was 1,711)51, 

* In Louisiana the percpntageof foreign com wu 13.18; in 1B50, in 
California, J3Ss; in Wisconsin. 36.18. Kentucky. 3.*; Tennessee, ,56; 
Ma5.(3chu«eUs, 16.49: Pennsylvania, 13.11; Ceosiu of 1S90, pan 1, Pop- 
ulation, pp, Ixz-lniv. 
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States and slave states bj- a mfmbcr of the Kentucky 
convention of 1849. assembled al Frankfv»rt in October 
of that year to franic a new constitution for the common- 
wealth-' A minority in the convention had favored a 
policy of gradual emancipation for the state, and it was 
as an argument (or the restriction of slavery that (he 
facts from the census were cited by a mcm1)cr who rep- 
resented the counties of Knox and Harland. 

The tobacco, the rice, the cotton, and sugar exportetl 
from the South to foreign countries in one year amounted 
to nearly seventy-five millions ($74,8()6.3io). but the 
^ricultural products of the state of New York alone 
were of the value of one hundred and eight inilhons 
($108,275,281), The slave states manufacturcti articles 
to the value of forty-two millions ($42,178,184) ; the free 
states, to nearly five times this amount ($197,658,400). 
The aggregate earnings of the slave states were four hun- 
dred millions ($403,429,718), but of the free states, more 
than six hundred and fifty millions ($658,705,108). The 
income of the state of New York alone was greater by 
over four millions than the aggregate income of .Mabama, 
Georgia, Mississippi, Louisiana, and the Carolinas. One 
county in Massachusetts, the county of Essex, with a 
population of only ninety-five thousand, produced as much 
as the entire state of South Carolina with a population of 
nearly five hundred and fifty thousand. 

More striking was the contrast in educational privileges. 
In the primary schools on slave soil, two hundred thou- 
sand (201,085) pupils were in attendance; but in the free 
stales such schools were attended by more than eight times 
as many children (1,626,028). The primary schools of 
Ohio alone enrolled nearly eighteen thousand more pupils 
than all the slave states. Tlie high schools of the South 
were attended by thirty-six thousand (,'J5.Q35) scholars; 
those of the North by over four hundred and thirty thou- 
sand (432.388). The attendance in the high hcIiooIk of 
the smallest free state, Rhode Island, exceeded that in 
the largest slave state. Virginia, by a thousand pupils. 
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The high schools of Massachusetts enrolled nearly four 
times as many students as were enrolled in such schools 
in all the slave stales. Taking the schools and colleges 
of the North all together, the attendance was more than 
two millions of pupils (2,213,444}. At the South it was 
less than one-third of a million (301,172). At the South 
one person out of every ten of the white population could 
neither read nor write; in the free states the proportion 
was one to one hundred and fifty-six. 

The supporters of slavery in the Kentucky convention 
did not deny the accuracy of the census, but did deny the 
truth of the deductions which anti-slavery men drew 
from them.' The contrast between the North and South 
which the census of 1840 disclosed, they claimed, was 
not due to slavery, Tliey preferred an agricultural to 
a manufacturing condition ; they did not want to live the 
life of the North; they were satisfied with southern polit- 
ical economy, and they demanded that they should be 
permitted to establish it in any territory in the United 
States. If the relative strength of the two sections of the 
country was accurately shown by the census of 1840, — and 
nearly nine years had now passed, — and if the demands 
of the North and those of the South as to the extension 
of slavery could not now in some way be compnimised, 
the days of the Union seemed numbered. In case a com- 
promise was made, it must, in order to prove stable, be 
founded upon a true economic basis. 

When Congress met in 1849, it was commonly under- 
stood that a compromise of some kind would be attempted. 
The last serious attempt at excluding slavery from the 
California country had failed. It had been made by David 
Wilmot, of Pennsylvania, on the 8th of August, 1846, 
and had been offered as a proviso to a bill appropriating 
$2,000,000 to be expended in the peace negotiations with 
Mexico.' The proviso excluded slavery forever from all 
soil that might be acquired and was carried in the House, 
in committee of the whole, by a vote of eighty-three to 
sixty-four. It would probably also have carried in the 
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Senate had not John Davis, of Massachusetts, persisted 
in delivering an untimely speech, in the midst of which 
Congress adjourned, and the opportunity for carrying the 
proviso was forever gone. All efforts to revive it in the 
next Congress failed. The pro-slavery men considered 
it a plain violation of the Constitution, and the Whigs 
as a party inclined to the same view. In place of so 
radical a measure, the pro-slavery party, of whom Cal- 
houn was the leader, demanded that the Constitution and 
laws of the United States applicahlc to a territory should 
be extended over the new acquisition.' This would have 
made the new region slave soil. 

On the 29th of January, 1850, Henry Clay came for- 
ward in the Senate with eight resolutions which, he said, 
covered all points of the question, and would amicably 
adjust upon a fair and equitable basis all the controversies 
arising out of the institution of slavery. These resolu- 
tions were, in brief: to admit California as a free state; 
to organize the territories of Utah and New Mexico with- 
out reference to slavery ; to include a portion of the state 
of Texas within the boundaries of New Mexico, and in 
compensation to assume the public debt of Texas con- 
tracted before its annexation ; to abolish the slave trade, 
but not slavery, within the District of Columbia ; to enact 
a more effective fugitive slave law. but to leave the trade 
in slaves between the slave-holding states wholly to their 
control.' Clay supported his resolutions in a speech 
which he was not unwilling should be considered the 
greatest of his life. To this ambitious scheme of com- 
promise the support of Webster and some of the lesser 
Whig leaders was first secured. Both Houses were 
willing to concede its principles, and it seemed destined 
to speedy adoption. 

The resolutions were reported in one bill in May, but 
were no sooner reported than the elements of discord 
in the bill were rccognizeil as fatal to its passage, and 
after a debate running through the summer session, its 
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propositions were laken up and passed separately.' Every 
prominent member of Congress spoke on the resolutions, 
but their constitutional aspects were best interpreted in 
three great speeches, — those of Calhoun,' Webster," and 
Seward.* 

Calhoun began by saying that the continued agitation 
of the subject of slavery would end in disunion. The 
United States was a slave-holding power, its Constitution 
a pro- slavery instrument. It recognized the right of 
property in slaves, and on that right lay the foundation of 
the civil organization of the South. Every denial of that 
right, therefore, tended to destroy the very purpose for 
which the Union had been organized. The South had 
an equal right with the North to all territories. To 
deny that equal right could mean nothing less than dis- 
union. Hitherto the balance of power had been maintained 
through the admission of an equal number of free and 
slave states, but now by the admission of California that 
equihhrium had been destroyed. So aggressive liad been 
the anti-slavery North, that the South was excluded from 
all but about one-fourth of the vast area whicli had been 
acquired since the formation of the compact between tlie 
states. The policy of tariff protection had enriched the 
North at the expense of the South, and had attracted immi- 
gration from all quarters of the world. For these reasons 
the North bad acquired a preponderance in everv depart- 
ment of the government. The ordinances of 1787 and 
the Missouri compromise had excluded the South from 
its portion of the great West ; otherwise the contrasts 
shown by the census of 1840 could never have been 
possible. By concentrating all the power of the federal 
system in itself, the government of the United States had 
become entirely changed from its original character. It 
now claimed the right to decide in the last resort as to 
the extent of its powers, wholly ignoring the sovereign 
rights of the states. To all this discrimination against 

1 The Tcxu bill, the temtonr of New Mexico, the ai^mission of Cali- 
fornia, (he Ulab bill, Sci)lemt>eT gth ; the fueilive stave law, Septem- 
ber tdlh ; the slave trade in the District of Columbia, September 20, 
1E50; Statutes It Large, vol, Ix, pp. 446-467. 
"■ Much 4, 1S50. * March 7, 1850. * March ii, 1S50. 
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South was to be added the hostile sentiment nf pow- 
erful organizations at the North which were demanding 
the aboHtion of slavery. Their demands since 1835 had 
beconie more and more exacting, until they practically 
dominated the general government. The cords which 
held the two sections of the Union together were snap- 
ping one by one. The Constitution had been violatea ; 
the Union was in peril of dissolution, and Clay's com- 
promise could not save it. Nothing could save it but 
a return to the original meaning of the Conslilution as a 
compact between sovereign states, under which all pos- 
sessed equal rights; therefore Calhoun opposed the com- 
promise.' He spoke for slavocracy and proclaimed its 
ultimatum. 

Three days later Webster replied in his famous /Ih 
of March speech,' an appeal for the preservation of the 
Union. He sympathized with the South, fully agreeing 
that it had many and serious grievances against the North, 
chief of which were northern violations of the fugitive 
slave act. The institution of slavery was a recognized 
part of the constitutional organization of the country and 
should be respected. He admitted that the Mexican war 
had been prosecuted for the sole purpose of adding terri- 
tory over which slaverj' should be extended, and as the 
acquisition was of a region which lay in a warm climate. 
the South naturally expected that it would become slave 
soil. Whether the region should be free or slave, he 
believed, was fixed by an irrevocable law beyond the power 
of Congress, Nature herself would regulate the extension 
of slavery, and against her laws he believed it folly to con- 
tend; therefore the fate of slavery in the California coun- 
try should be left to the laws of climate. He did not fear 
that slavery could be maintained against natural law. 

Though opposed to slavery extension, he considered the 
United States pledged to create just such states out of 
Texas as its people might demand respecting slavery. 
His interpretation of the law of nature in the California 
country seems now quixotic, but he believed that Caltfor- 
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nia and New Mexico were destined to be free soil "by 
the arrangement of things ordained by the Power above 
us." On the principle of the Wilmot proviso be cast 
every aspersion. He believed that Clay's compromise 
plainly contained a working principle which would pre- 
serve the Union, and for this reason he supported it. 
But the burden of his speech was a defence of the South 
in its complaints against the North. 

While the debate was running on in Congress, the state 
legislatures were passing elaborate resolutions. The 
northern, favoring the admission of California as a free 
state, demanded the exclusion of slavery from the new 
territories, and the abolition of the slave trade in the 
District of Columbia ; the southern, emphasizing state 
sovereignty, denied the power of Congress to legislate 
as to slavery; attacked the principle of ihe Wilmot pro- 
viso, and in substance supported Calhoun's opinion of 
the compromise.' The South was calling for a conven- 
tion of slave-holding states to consider the defence of 
its rights, and Calhoun was secretly arranging that one 
should assemble at Nashville early in June. Clay and 
Webster had spoken for the compromise. Calhoun had 
spoken against it, but the faces of all three were set 
toward the past. 

The great speech against the compromise was Seward's, 
delivered four days after Webster's. Seward realized 
that the period for compromises had passed. The title 
which he gave to his speech, " California, the Union, and 
Freedom." indicated its scope and purpose. He found 
little in the proposed compromise that he could approve. 
California, he said, was already a state, and he answered 
every objection which had been made to ils admission. 
Looking into the future, he foretold with remarkable 
accuracy the growth of tlie nation for the next half 
century. It would increase from twenty to eighty mil- 
lions, and the faces of all would be set toward the West. 
There lay the future of the nation. The balance of 

' For a. resume of these resolutions, see " The Conititutional History 
o( Ihe American People, 1776-1850," vol. i, pp. 337-J40. Typicnl resolu- 
tions with those of MJMJssippi, March 5 and 6, 1850; of New York, Jiin- 
uRiy 16, 1850. 
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political power would be in its keepinj;- The organization 
of civil government in the California country would, 
therefore, affect the destiny of millions yel unborn. 

The speeches of Webster and Clay were cast in the 
same political mould, but those by Calhoun and Seward 
had nothing in common. Calhoun spoke of the compact, 
of state sovereignty, and of slavery as a permanent 
national institution. Seward spoke of the nation and 
universal freedom, and of the permanent restriction of 
slavery in the slave-holding states. Congress, he said, 
had power to exclude it from the territories, and in so 
doing would carry out the principles of the founders of 
the government. New states would cling to a closer 
alliance than would the older ones, therefore Congress 
should make the new states free. Calhoun had appealed 
to the Constitution as the final and only test of legislation, 
but Seward boldly announced that there was a law higher 
than the Constitution which regulated the authority of the 
American people over their domain and devoted it to the 
noblest purpose. That domain, constituting no inconsid- 
erable portion of the common heritage of mankind, had 
been bestowed upon them by tlie Creator of the universe. 
They were stewards, and must so discharge their trust 
as to secure happiness in the highest attainable degree, 
which was to be won not by the extension of slavery 
but by the extension of freedom throughout the national 
domain. 

Is it strange that when Seward appealed lo the " higher 
law," Calhoun declared that a man who could utter such 
a doctrine was unfit to be a member of the Senate? 

The debate on the compromise of 1850 brought to 
light how deeply seated among the different sections of 
the American people were the doctrines of 1798, the prin- 
ciples of the Missouri compromise of i8zo, and the antag- 
onistic principles discussed at the time of llie South 
Carolina ordinance of nullification of 1832. The debate 
brought plainly to view the seam running through our 
civil institutions. 

The thirty years following the Missouri compromise 
form a period whose political agitations largely grew out 
of that compromise. Slavery had become an economic 
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factor in America, and during these thirty years slave 
labor was profitable — as measured by monetary values. 
The great migration into tlie West began, and the frontier 
was a movable line. Had slavery been unproductive, as 
production was measured by the standards of that time, 
gradual emancipation must slowly have undermined 
the institution. But America was still in the agricultural 
stage, and agricultural methods were rude. The virgin 
soil had not yet been exhausted by slave labor; there 
seemed to be an endless supply of new soil in the West, 
and slavery, as most men thought, was a permanent and 
inseparable element in the economic life of the country. 

Because of the prevailing notions of labor and economy, 
slavery found aggressive supporters. The Constitution 
and the laws were evoked because the interests of slavery 
wore the interests of property. The human element was 
wholly subordinated to the jus rerutn. Sifted of verbiage 
and legal technicalities, the numberless speeches, in and 
out of legislative halls, in defence of slavery, were merely 
a defence of the rights of property. At no time preceding 
this period was there, anywhere in the world, so ardent 
a defence of slavery by civilized men as was heard during 
these thirty years in America. And the paradox seems 
inexplicable that statesmen of the acumen of Calhoun 
and Webster should spend the best years of their lives in 
defence of slavery. Unquestionably they had the law of 
the land on their side. Ours was a slave-holding republic : 
a political ag^egation in itself a paradox. 

The long debate of slavery, from the Missouri compro- 
mise to the compromise of 1850, came, as it may be said, 
naturally in the evolution of government in America. 
Every period of prolonged, serious, and critical debate 
precedes, in every country, a political revolution. Viewed 
as a question in government, slavery was bound to divide 
the country, economically and politically, and this the 
statesmen of the period clearly foresaw. The advocates 
and the opponents of slavery agreed touching one thing, 
and only one thing. — that the agitation of the issues of 
slavery meant disunion ; yet everybody was agitated, more 
or less, over slavery. 

The sovereignty of the federal government was involved 
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in the debate, as it was later involved in the consequences 
of the agitation. 

A compromise opened and a compromise closed the 
period. But the startling fact is the indifference of events 
to the plans of the debaters and the compromises of the 
law-makers. A mighty economic change was transform- 
ing the country. Because America was the land in which 
labor must be honorable, free, and productive, slavery was 
doomed to extinction. Slave labor and free labor have 
never gone on side by side peaceably. Both laborers must 
be slaves or both must be free men. The law which was 
annulling all other laws in America was that law of 
economy which proclaims human labor free. 

We must not be misled by the apparent and overlook 
the real forces which were shaping the history of America 
during these years. It was the open, untilled West, the 
accessible mines, the economic opportunity in America, 
which determined its political because it determined 
its economic history. NulliRcation, extension of slavery, 
state sovereignty, were passing phases in the evolution 
of popular government in America. Removed from us 
as the period is by scarcely two generations, it seems as 
distant as the revolution. A false economy prevailed, 
and consequently a false conception of political ideals. 
Statesmen might deliver 7th of March speeches, but the 
fate of the country was in the hands of the plain people, 
the toilers on the farms. The rights of free labor were 
yet to correct the faults in the Constitution, 
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SLAVERY EXTENSION 

At the time the last of the compromise acts of 1850 
was passed, it is doubtful whether there were a dozen 
white families living in the wilderness between the present 
boundaries of Minnesota, Iowa, Missouri, and the Mormon 
settlements at Salt Lake; but within two years immigra- 
tion set in toward this region, and settlements were made 
along the Kansas and Nebraska rivers. At the session 
of Congress of 1851-1S52, several petitions were presented 
for the organization of a territory west of Iowa, but it 
was not until the 2d of February, 1853, that a bill to 
organize a territory under the name of Nebraska was 
reported. It passed tlie House on the loth, was referred 
to the committee on territories in the Senate on the follow- 
ing day, and was reported without amendment by Stephen 
A. Douglas on the rjth ; but the Senate gave the subject 
no further attention during the session. During the brief 
debate, the purpose of the pro-slavery party was disclosed 
by Senator Atchison, of Missouri, — namely, to oppose 
the organization of the territory unless the restrictions of 
slavery by the Missouri compromise were removed. 

President Pierce in his inaugural • pronounced the com- 
promise measures of 1850 strictly constitutional, and 
declared himself bound to carry them into effect; but this 
policy could not be carried out if the purpose of Atchison 
and his supporters was to prevail. Much was said in the 
thirty-third Congress, which assembled December 5, 1853. 
of the prospective territory of Nebraska, and a bill for its 
organization was reported by Senator Douglas on the 4th 
of January. 1854. The accompanying report of the com- 
1 Mirch 4, 1853; Ricliardson, vol. v, p. 195. 
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mittee on territories reaffirmed the compromise measures 
of 1850, and rested the bill upon three propositions ; ' 
that the question of slavery in the territories and in new 
slates formed from them should l>e left to the decision 
of the people residing in them; that all cases involving 
the question of personal freedom — that is. the title to 
slaves — should be referred to the local judicial tribunal, 
with right of appeal to the supreme court of the United 
States; and that the fugitive slave act should be faithfully 
executed. 

Douglas proposed, as an amendment to the bill, tha^ 
the Missouri restriction on slavery should be declared 
inoperative and void ; but this was lost. However, as 
a compensation, the Senate struck out the passage in the 
bill that the Missouri restriction was superseileil by the 
principle of the compromise of 1850; but this did not 
satisfy Mr. Douglas, who, on the isih of February, suc- 
ceeded in substituting his amendment, that the Missouri 
restriction was inconsistent with the compromise of 1850 
and, therefore, void; "it being the true purpose of the 
new territorial bill neither to legislate slavery into a ter- 
ritory or state, nor to exclude it, but to leave the people 
of cither free to regulate their domestic institutions in 
their own way, subject only to the Constitution of the 
United States." Senator Chase, of Ohio, wished to amend 
further by adding that the people of a territory, if they 
saw fit, might prohibit slavery, but this was rejected. 
Instead of this plain provision the Senate added a proviso 
that the bill should not be construed as putting in force 
any law that existed before the 6th of March. 1820. either 
establishing or abolishing slavery. At Senator Clavton's 
suRgestion. immigrants from Europe who had declared 
tlieir intention to become citizens should not be allowed 
to vote unless otherwise qualified. Chase wished to 
amend the bill further so as to allow the people of a 
territory to choose their own governor, but this apphcation 
of " squatter sovereignty " was defeated. The principal 
speech against the bill was delivered by Senator Seward, 
who detected in the measure a device for establishing 



' -Senate repoTlB. 33d Congress. F\nt .Seacion, vol. i. No. XV. 
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slavery in Nebraska; but his objections were not sustained 
and the bill passed the Senate as a pro-slavery measure,' 

In the House a separate territorial bill for Nebraska had 
been introduced on the 22d of December, but on the 31st 
of January, 1854, the committee on territories reported a 
bill to organize both Nebraska and Kansas in one act. 
It was substantially the Douglas bill. An ineffective 
attempt was made to incorporate the doctrine of " squatter 
sovereignty " in a provision authorizing the inhabitants 
to determine the question of slavery for themselves. On 
the 2d of May the bill was finally passed," the majority 
in its favor being from slave states. The Senate took it 
up practically as a substitute for its own measure. The 
bill passed on the 24th and was approved by the President.' 
It extended the fugitive slave act over the territory ; 
declared the Missouri compromise inconsistent with the 
principle of non-intervention by Congress with slavery 
in the states and territories as recognized by the com- 
promise of 1850, and left the question of slavery to be 
settled by the inhabitants in their own way. 

The bill was arraigned in an open letter by the Inde- 
pendent Democrats' as a gross violation of the recent 
compromise and of the earlier one of 1820. The signers 
of the expostulation held that the constitutionality of 
slavery restriction embodied in the Missouri compromise 
was established not only by President Monroe and his 
cabinet, but also by the acquiescence of the American 
people for nearly thirty-five years. The consequence of 
the Kansas -Nebraska act could not be measured. It 
re-opened the whole question of slavery restriction; its 
prospective economic effects were more alarming. Its 
first operation, as it permitted slavery in Nebraska, would 
cut off the free states of the Pacific from those of the 
Atlantic. It would defraud untold millions of Americans 
and of immigrants from securing homes in free soil. 
Free men would not work by the side of slaves. The 

' M«rch 3, (8S4. » 113 to 100. 

' May 30, i8y ; Statules at I.argc, vol. x, p. ijj. 

' Signed by S. P. Chase. Charles Sumner, J. R. GiddingB, Edward 
W»de, Geitett Smith, Aleiandtr DeWitl; January 19, [854; Congres- 
■ional Glat>e, 331I CongiM*, First Scasion, put i,pp. 281-281. 
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t territory to be organized would extend the domain 
f slavery northward ; it would imperil the Union. 
The ■' squatter-sovereignty " act of 1854 indicated the 
slight respect which the democratic party had for any 
interpretation of the Constitution, or any law which tended 
to restrict slavery. In vain did Senator Chase, of Ohio, 
attempt to amend the act by adding that the people of 
the territory might prohibit slavery through their repre- 
sentatives : the dominant party refused any modilication 
of the new act which might be constnied as either estab- 
hshing or abolishing slavery : that should be left with the 
people of the territory. Fair as this seemed on its face, 
the act of 1854 was practically a pro-slavery measure. 
Tlie revelation of its true character depended upon its 
execution, and that was in the hands of pro-slavery men. 
The immediate effect of the act was to stimulate immi- 
gration to Kansas. Two streams of population poured 
in ; one from the North, hostile to slavery ; the other from 
the South, determined to establish it in the new region. 
Each party attempted to secure a constitution for Kansas, 
the one anti-slavery, the other pro-slavery. The immediate 
result was civil war in Kansas for nearly two years. The 
Topeka constitution.' which made the territory free soil, 
and the government instituted under this constitution, 
were not recognized by the President. The Lecompton 
constitution.' which was pro-slavery, was so ingeniously 
submitted to the people that it was bound to be adopted 
whether free state men voted for or against it. Like the 
constitution of Kentucky of 1849. it declared the right of 
property (meaning particularly slave property) to be 
above and higher than any constitutional sanction, but 
went further than the Kentucky or any other state con- 
stitution, and asserted that the right of an owner of slaves 
to them and their increase was as inviolable as the right 
of the owner of any property whatever. This declaration 
was the last of its kind ; never again was a pro-slavery 
clause to be incorporated into an American constitution. 
The Lecompton constituiion was also the last to define 
a state as " free, independent, and sovereign." Free 



> December 15. 1855. 
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negroes were forbidden to enter the state. The ratifica- 
tion of this constitution was wholly fraudulent, for the 
vote stood twenty-four for the constitution, with slavery: 
one hundred and thirty-eight, without slavery; and ten 
thousand two hundred and twenty-six, against the consti- 
tution in any form.' 

President Buchanan sent the constitution to Congress 
on the 2d of February, 1858,' with a special message 
declaring that it had been made according to every prin- 
ciple of constitutional law, and at the same time pro- 
nouncing the Topeka constitution and the legislature 
existing under it a revolutionary government. This was 
not the President's first praise of the Lecorapton instru- 
ment, for he had dilated on its excellencies in his annual 
message ' of the preceding year. His support of it was 
due to his conviction that it conformed to just principles 
of government. What these principles were was made 
known two days after the inauguration in the decision of 
the supreme court in the Dred Scott case, an impending 
dicision to which the President referred in his inaugural. 
Whether he had knowledge of the forthcoming decision 
is not known. 

Scott was a slave of one Dr. Emerson, a citizen of 
Missouri, who, in the course of his military duties had 
removed to Rock Island in Illinois, and later to Fort 
Snelling, which at the time was in the territory of Wis- 
consin. While at Fort SneUing, Scott, with his master's 
consent, had married a negro woman who also had been 
brought from Missouri. Two children were born to 
them in Wisconsin. In 1850 Emerson was again living 
in Missouri, whither he had brought Scott and his family. 
The negro brought suit for the freedom of himself and 
family on the ground that they had lived in Illinois and 
Wisconsin, which were free states. The St. Louis local 
court sustained his suit, deciding that he and his family 
were free persons.* Emerson appealed the case to the 
state supreme court, which promptly reversed the decision. 
IS claimed that it was ralified by fi,iz6 Totei to 589. 
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Not long after. Scott and his family were sold to one 
Sandford, 2 citizen of New York, and Scott again brought 
suit for his freedom ; this time in the United States circuit 
court at St, Louis, which pronounced them the property 
of Sandford.' They appealed the case to the supreme 
court of the United States, before which the case was 
twice argued : 6rst, in the spring of 1856, when, on account 
of the approaching presidential election, the opinion of 
the court was withheld ; and the second time in December, 
1857, when the issue was enlarged to include the question 
whether the Constitution empowered Congress to exclude 
slavery from the territories. This involved the constitu- 
tionality of the ordinance of 1787. of the Missouri com- 
promise of 1820, and of all acts resting upon them. 

Thc court consisted of nine judges, five of whom were 
from slave, and four from free, states. Seven were Dem- 
ocrats. The majority of them agreed that the decision 
of the Missouri circuit court should be sustained; there- 
fore Scott and his family were slaves. But not content 
to leave the matter here, the court undertook to give peace 
to the country and to settle the critical question in dispute. 
The chief- justice. Taney, determined to give an opinion 
covering all the issues in the case. Each associate justice 
also wrote an opinion. Seven of them ' agreed with 
Taney, though for different reasons, that the court had 
no jurisdiction in the case, but Curtis and McLean dis- 
sented wholly from him. Slaves, the court held, were 
property, and had never been citizens in contemplation 
of law since the organization of the general government ; 
therefore all laws prohibiting slavery were unconstitu- 
tional The mass of legislation upon which the govern- 
ments of the old Northwest rested, that is, the ordinance 
of 1787; the Missouri compromise; the Or^on bill; the 
constitutions of the six states west of Pennsylvania,' in 
so far as they forbade slavery ; and all laws in restriction 
of rt made under them, and all territorial acts in restraint 
of slavery, were unconstitutional. Congress could pro- 
tect or extend slavery, but could not limit or prohibit it 
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The states were sovereign and the United States were 
not for all purposes a nation. 

In a prolix opinion which reviewed the history of the 
legal status of the negro, the chief-juslice excluded the 
African race from all participation in the privileges of 
free men.' 

Mr. Justice Curtis delivered a dissenting opinion. In 
five of the thirteen original states, said he, persons of color 
had been electors and had participated in ordaining and 
establishing the Constitution. It had not been made ex- 
clusively by the white race nor for them. They were 
entitled to all the rights and privileges of free men; with 
the substance of which opinion McLean agreed. No 
decision of the court throughout its history has provoked 
so widespread public interest. The victory was for state 
sovereignty and slavery, and the democratic party and 
all friends of slavery accepted it as a final settlement of 
the whole matter. The President applied it in his inter- 
pretation of aflfairs in Kansas and Nebraska. He knew, 
as did thousands of other American citizens, that twenty- 
seven of the thirty-one state constitutions then in force de- 
nied the right of citizenship to free persons of color. The 
anti-slavery party promptly pronounced the court's dis- 
cussion of slavery extension mere obiter dicta, and that 
in attempting to settle the slavery question the court was 
interfering in political matters. 

Public opinion in the North was well exemplified in the 
utterances of Senator Douglas and Mr. Lincoln. Douglas, 
devoted to what he called " the great principle of popular 
sovereignty and self-go vernmenl," boldly claimed that he 
found that the principle sustained the decision. But if 
Congress could not keep slavery out of a territory, how 
could the people of a territory keep it out ? A mom sequi- 
tur which Douglas ignored.' Far dilTerent was Mr. Lin- 
coln's comment on the decision. It was made, said he, 
by a divided court, whose decisions on constitutional 
questions, " when fully settled, should control not only 
the particular cases decided but the general policy of the 

■ Scotl ('. Sandford, 19 Howard, 3^3 (l8n). 
* Nicola; and Hay's Lincoln, vol. li, p. 84, 
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of forever senlh^ the slavery issue, the Drcd Scott 4c- I 

cisioa broke up old pwlies. dividing them anew into onCb \ 

the deiDo c r a Oc favoring sb\-er>- extension, and into ai^- 

other, tbe republican, demanding its exclusion from the 

territories. 

On the i8lh of May. 1S60, the republican party. 
■lahjTiai convention at Chicago, nominated Abraham Lin- 
coln and Hannibal Hamlin (or l*resi<ient and \'ic«-prest- 
dent on a platform which procUimed the new dogma, 
that the Constitution of its own accord carried slavery 
into the territories, — a dangerous political heresy. Th« 
platform asserted tliat the normal condition of all the 
territories of the United States was one of freeilom. 
The democratic party was a house di\-ided against ilsdf. 
The followers of Douglas nominaiwl him for llic |irrsi* 
dcncy at Baltimore in June,' on a platfonn declaring tliat 
the party would abide by the decision of the supreme 
court : but the extreme wing of the pariv. assembled alM 
at Baltimore in convention, nominated John C. Brecken- 
ridge and Joseph Lane, on an out and out slavery exten- 
sion platform : the two most important rcsohiiions of 
which declared it to be the duty of the federal govern- 
ment to protect the property and rights of all persons in 
the territories ; that under the right of state sovereignty, 
the people in forming a slate constitution were free lo 
adopt or lo prohibit slavery, and that a state thus organ- 
iwd ought to be admitted, whatever its constitution 
might provide respecting slavery. 

The election of i860 was final and startling proof nf 
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sectionalism in the country. Lincoln and Hamlin were 
both northern men ; the one from Ilhnois, the other 
from Maine, though Lincoln was a native of Kentucky. 
They received no electoral votes and but few popular 
votes from any slave-holding state. Douglas and John- 
son carried New Jersey and one slave state, Missouri. 
Breckenridge carried eleven slave states, but not one free 
state. Three slave states supported Bell and Everett, 
the nominees of the Union party.' So all the slave 
states voted against Lincoln and all save one of the free 
states voted for him. Long before his nomination, a 
secession program had been drawn up at the South, and 
his election was declared a sufficient cause for dissolv- 
ing the Union. Threats of secession had at times been 
uttered North and South, from the day of the inauguration 
of the government down to the South Carolina ordinance 
of nullification. They had been freely spoken during the 
debate on the compromise of 1850, and had colored the 
speech and action of radical pro-slavery men since that 
time. 

The working elements of secession were state sov- 
ereignly, free trade, slavery extension, and confederacy. 
In every great struggle in which either of these elements 
had hitiierto come to the front as a national issue, save 
in the repeal of the compromise of 1850 by the Kansas- 
Nebraska act, the adherents to slavery had lost; but all 
that they had lost seemed now regained by the decision in 
the Dred Scott case. From the time when the legislature 
of Alabama, in 1837, advocated the annexation of Texas, 
to which most of the southern states responded, the South 
had spoken in a military tone. During Pierce's admin- 
istration the South had been gradually put into a condition 
of military defence, largely through the energy of the 
secretary of war, Jefferson Davis. Llltra-slavocrats, like 
William L. Yancey, had long been demanding " immediate, 
absolute, and eternal separation." ' This was the south- 



> See bU speech delivered in the DentocrUic Slate Contenlion af the 
Slate of Alabama, held al Monlgomcry, January 1 1-14, i860. Painphtit, 
MonlgDmery, Advertiser Boat and Sleam Hiiu»e Job Print, 18&1, p. 31. 
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em program, if Lincoln should be elected. The issue was 
plainly put by the governor of North Carolina in October, 
i860,' when he said that Lincoln's election on a platform 
demanding the exclusion of slavery from the territories 
imperilled the institution throughout the South. 

Down to 1815 the ultras among the state sovereignty 
party complained (hat the government of the United 
States was consolidated. Then, until 1833. the complaint 
ran that the government had adopted a protective policy 
destructive to southern interests. From this time until 
i860 the federal government was accused of seeking to 
exclude slavery from new soil. But at the bottom of all 
these complaints were the radical and permanent differ- 
ences between the two social and industrial systems exist- 
ing in the country. These differences were accurately 
portrayed in the " Declaration of the Causes of Secession," 
issued by South Carolina on the 20th of November, 
i860.' The convention which passed this ordinance ' 
also issued an " Address to the People of South Caro- 
lina " * and another to the " People of the Slave-Holding 
States," The declaration and the address cited as prece- 
dents for secession, the Declaration of Independence, the 
Articles of Confederation and the Constitution of the 
United States. The compact between the states, so ran 
the declaration, had been broken by the northern stales, 
and particularly by their enactment of personal liberty 
bills, and by their long continued hostility to slavery. As 
the result of this agitation, a get^raphical line had been 
drawn across the Llnion; and the states north of the tine 
had united in the election of a President who had declared 
that "the government could not endure permanently half 
slave and half free, and that the public mind must rest 
in the belief that slavery was in the course of ultimate 
extinction." The guarantees of the Constitution no longer 
existed. The equal rights of the states were lost; therc- 

> Gov, John W. Ellis to Gov, W. II. Gist of Soulh CaroUiii, Octob«r 
18, iWo ; NieoUv Mid Hay'» lincoln, »ol. li, p. 307 

* Joarnal of the Canicnlion of the People nl Soulli Cirolina held in 
tSfio, 1S61. and 1S61, (ogclhei wlili Ihe Ordmincei. Report*. Resolutleni, 
etc. Columbus, Soulh Carolina, 1S61, p- 873. 

' Id. p. 4. • id. p, 467. 
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fore. South Carolina resumed her position among the 
nations of the world as a separate and independent state. 

But the irremediable differences between the two sec- 
tions were industrial as well as political, as was clearly 
stated in the South Carolina address : " The union of 
the Constitution was a union of slave-holding iitates. It 
rests on slavery by prescribing a representation in Con- 
gress for three-fifths of our slaves. There is nothir^ 
in the proceedings of the convention which formed the 
Constitution to show thai the South would have formed 
any other union ; and still less, that they would have 
formed a union with more powerful n on -slave-holding 
states having a majority in both branches of the legis- 
lature of the government. They were guilty of no such 
folly. Time and the progress of things have totally 
altered the relations between the northern and southern 
states since Che Union was established. That identity of 
feelings, interest, and institutions which once existed has 
gone. They are now divided between agricultural, manu- 
facturing, and commercial states : between slave-holding 
and non-slave-holding states. Their institutions and in- 
dustrial pursuits have made them totally different peoples. 
That equality in the government between the two sections 
of the Union which once existed no longer exists. We 
have but imitated the policy of the Fathers in dissolving 
the Union with non-slave-holding confederacies and seek- 
ing a confederation with slave-holding states. 

" Experience has proved that slave-holding states can- 
not be safe in subjection to non -slave-holding states. The 
fairest portions of the world elsewhere have been turned 
into a wilderness, and the most civilized and prosperous 
communities have been impoverished and ruined by anti- 
slavery fanaticism. The people of the North have not 
left us in doubt as to their design and policy. United 
as a section in the late presidential election, tliey have 
elected as an exponent of their policy one who has openly 
declared that the states of the United States must be 
free, not slave. It is true that amidst those who aided 
his election there arc various shades of anti-slavery hos- 
tility, but if African slavery in the southern states l>i: 
the evil their political campaign affirms it to be, the 
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requisites of an inexorable logic must lead them to eman- 
cipation. If it is right to preclude or abolish slavery ia 
a territory, why should it be allowed to remain in the 
states ? The one is not at all more constitutional than the 
other, according lo ihe decisions of the supreme court of 
the United States. And when it is considered that the 
northern stales will soon have the power to make that 
court what they please, and that the Constitution has 
never been any barrier whatever lo their exercise of power, 
what check can there be in the unrestrained counsel of 
the North to emancipation ? " 

Separation from the northern states, it was urged, 
invaded none of their rights or interests. The Constitu- 
tion of the United States had been made and adopted by 
independent states, each acting for itself. South Caro- 
lina, "acting in her sovereign capacity," now thought 
proper to secede from the Union, assured that she had not 
parted with her sovereignty in adopting the Constitution. 
Circumstances beyond her control, it was said, had placed 
her " in the van of the great controversy between the 
northern and southern states." She asked her sister 
slave-holding states to be one with her in a great slave- 
holding Confederacy, stretching its arms over a territory 
larger than that possessed by any power in Europe ; with 
a population four times greater than that of the whole 
United States when they achieved their independence; 
with common institutions to defend and with productions 
which made its existence more important to the world 
than that of any other people.' 

The spread of secession was rapid. By the 5th of 
February. 1861. six slave states had joined South Caro- 
lina and had adopted similar ordinances of secession.' 
On the day before Texas seceded, a convention of these 
stales assembled at Montgomery. Alabama, and adopted 
a provisional constitution for the Confederate States of 
America" On the iith of March, just a week after the 

> lounial of the Conrenltun of ihe People of South Carolina held 
Id iSSo^ 1861, and 1B61. (ogtiher with the Ordinances, Reporu, Re>'" 
lutions, elc. Columbui. South Carolina, 1S63. pp. 471-475. 

* Alabama, January 4 ; Missisiippi, January 9; Florida, January 10; 
Georgia. Januaif 19: Louiiiana, January 16; Tcias. February j, il(6t. 
For these ordinances see the Journals of t"— '"" ■■ — 

* Fetiniary 9, 1S61. 
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inauguration of President Lincoln, a permanent consti- 
tution was adopted, and, on the iSth, Jefferson Davis, 
lately a United States senator from Mississippi, was inaug- 
urated President of the Confederacy, and Alexander H. 
Stephens, Vice-president. The secessionists attempted to 
bring the remaining slave-holding slates into the Con- 
federacy, and were successful in Virginia ' and North 
Carolina,' though probably a majority of the people in 
both states were opposed to the movement, and they were 
likewise successful in Arkansas * and Tennessee, though 
the people of the eastern or mountainous portion of Ten- 
nessee refused allegiance to the Confederacy and remained 
Inyal to the Union. The Confederate government was re- 
moved to Richmond, and every effort was made to secure 
the co-operalion of the border slave states. Though for- 
mally admitted* into the Confederacy, the border states did 
not secede from the Union.' But in Kentucky and Mis- 
souri, as in Tennessee, there was a powerful and, at times, 
a dominating sentiment favorable to the Confederacy. 

The constitution of the Confederacy was modelled after 
that of the United States, but varied from it in important 
particulars. Its preamble declared that the Constitution 
was ordained and established by the people of the Con- 
federate states. " each state acting in its sovereign and 
independent character." The importation of negroes was 
forbidden except from the United States." The term of 
the President and Vice-president was six years, and the 
President was not re-eligiblc.' In place of the figurative 
language " all other persons " in the national Constitution 
describing those in bondage, the constitution of the Con- 

» lis ordinance 

* May ao, 1861 ; Journal o: 

* May 6, 1861. 
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fcderacy used the word " slaves." The foundation of the 
new government was slaver>' and state sovereignty, but 
the constitution contained the apparent contradiction that 
no state could enter into any treaty, alliance, or confed- 
eration with another state.' 

The earliest exposition of the new govcmmeni was made 
by its Vice-president in a public address at Savannah, in 
March, 1861. in which he pointed out the provisions in 
its constitution superior to those of the United States. 
According to Stephens, these improvements were the 
" removal of the old thorn of the tariff " ; the inability of 
the Confederate Congress lo make internal improvements 
at the expense of the Confederacy; the privilege of cabi- 
net ministers and heads of departments to participate in 
the debates of the two Houses : ' the longer term for the 
r*resident, and " the removal of the rock upon which the 
old Union had split," namely, agitation against African 
slavery. The foundations of the new government were 
laid, he said, and its comer-stone rested. " upon the great 
truth that the negro is not equal to the white man ; that 
slaverj". — subordination to the superior race. — is his 
normal and natural condition." And he declared that 
it was the first government in the hi.story of tlie world 
" based upon this great physical, philosophical, and moral 
truth." ' The Confederacy speedily organized its Senate 
and House. The territory of Arizona was created, treaties 
were made with the Indian tribes, and each state and the 
territory of Arizona was constituted a judicial district.' 
In spile of the Vice-president's declaration, — thai the old 
thorn of the tariff had been forever removed, — the Con- 
federate Congress, just two months later, passed an act 
imposing duties upon imports,* and planned to rely upon 
the efficacy of the act for carrjing on the government. 
Thus, within ninety days after the inauguration of Presi- 

' Article I. »ection lo, clause i. 

' Anicle I, section 6, clause i, ThU imilaiion of the British (yitem 
ptOTed a future ; the heads uf ihc departTnenti could not suitain them- 
mIic* against (he common attnck of the memben. 

* .Speech, Match zi. lS6i ; Johnston's Oiilions. vol. lil, p. 164. 
■ Confederate Statutes at l-vge. Index "Judicial Diftlricls," 

* Act of Maf II, tS6i ; Statute* M Lugt of ibe Pioriaioaal Got. 
emmetii,pp, 1I7-I3S- 
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dent Lincoln, the United States was confronted by a thor- 
oughly organized rebellion, extending over one-third of 
the national domain and including nearly one-thJrd of 
the population of the Union. 

The program of secession, which had been in process 
of formation during i860, had received no check from the 
national government under Buchanan, who, in his last 
annual message, sent to Congress a month after the elec- 
tion of Lincoln and Hamlin, put the responsibility for 
the dissolution which then threatened the Union upon 
the northern people, and particularly upon the abolition- 
ists. There was a striking similarity between a portion 
of this message and Webster's 7th of March speech, 
in that the message took up the grievances of the South 
against the North and emphasized how the North had 
violated the Constitution, particularly in its personal hb- 
erty bills and in its refusal to execute the fugitive slave 
law. But the abstract question of the power of Congress 
to coerce a state had become concrete since Webster's 
day. Buchanan could find no authority under the Consti- 
tution for the coercion of a state. It was a power not 
specified or enumerated, and had been expressly refused 
by the federal convention ; therefore Buchanan saw no 
escape from the dissolution of the Union, unless, perhaps, 
the Constitution should be amended in three particulars, 
and each for the benefit of slavery: first by expressly 
recognizing the rigjit of property in slaves, secondly by 
protecting slave property, and thirdly by executing the 
fugitive slave law everywhere in the Union. Such an 
amendment might save the Union.' Thus the whole 
attitude of Buchanan's administration toward the secession 
movement followed a let-alone policy, which perhaps 
would have been less disastrous if it had been strictly 
followed by Buchanan. He was at best a feeble Presi- 
dent, and some of the members of his cabinet shared 
much of his feebleness. The secretary of the treasury. 
Howell Cobb, of Georgia, the secretary of war, John 
B. Floyd, of Virginia, and the secretary of the interior, 
Jacob 'Thompson, of Mississippi, were in active sympathy 

■ HcMige of December ], 1860; Richardson, vol. v, p. 6x6. 
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with secession and in constant though secret touch with 
its leaders. They strengthened secession by every act 
in their power, and at last, when forced by public opinion 
North to resign from the cabinet, Cobb and Floy<l loudly 
boasted of the services they had rendered to the Confed- 
eracy.' Congress responded to Buchanan's advice by 
devoting the last session of i860 to perfecting and pass- 
ing a constitutional amendment protecting slavery. This 
was the last of several attempts to compromise a question 
which had already passed beyond compromise. The 
other important attempts were the Crittenden resolutions 
and the Peace Conference. 

The resolutions ' which originated with John J, Crit- 
tenden, a senator from Kentucky, were based upon the 
principle of the Missouri compromise, and were approved 
by the legislatures of Kentucky, Tennessee, Virginia, and 
New Jersey. The line 36^ 30' should divide the territories. 
In those lying to the north of this line slavery should be 
forever prohibited: but in those to the south, slavery 
should be recognized, protected, and never interfered with 
by Congress. The people of these southern territories, 
when they became states, should settle the question of 
slavery for themselves. Congress should not abolish 
slavery within the forts or other federal territory in slave 
states, nor in the District of Columbia, so long as it was 
permitted in Maryland and Virginia. The interstate 
slave trade should never be prohibited. For every fur- 
tive slave rescued by violence, the United States should 
pay the owner full value; but might sue the county in 
which the rescue occurred for the amount paid, and the 
county, in like manner, might sue the wrongdoer. These 
resolutions were presented at various times in Congress. 
up to the 2d of March, 1861, but were defeated in both 
Houses. 

The Peace Conference was suggested by the Virginia 

l^slature,* assembled at Washington on the 4th of Feb- 

mary, and rqirescnlcd twenty-one states.* Virginia fa- 

t Nicolay and Hay's LJncoln. vol. ii. chapi. xviii, nv. 

* Macdonald. Select Uocumcnls, p. 438. 
' Unaary ig, 1861. 

* See Report of its Debates ind Proceedinga, 1864. 
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vored making the Crittenden resolutions an amendment 
to the Constitution, but the Conference finally adopted a 
set of resolutions which it proposed should be made the 
thirteenth amendment to the Constitution. These resolu- 
tions differed from the Crittenden resolutions in important 
particulars, but were like the Crittenden resolutions in 
their general purpose of perpetuating slavery. The Con- 
ference was presided over by John Tyler, lately Presi- 
dent of the United States, a moderate man, and all 
parties hoped that its suggestion might conciliate the sec- 
tions. But its proposed amendment was rejected by both 
Houses.' 

A multitude of resolutions were now offered in both 
Houses as suitable constitutional amendments. In the 
Senate a special committee of thirteen " was created and in 
the House a committee of thirty-three,' who, it was hoped, 
might work out the desired change. The movement to 
secure it amounted to little more than an opportunity for 
senators and representatives to express their ideas of 
the true method of saving the Union. Little was said. 
however, by the Republicans in either House, for they 
knew that they were yet in the minority. The senators 
and representatives from states which had seceded or 
were planning to secede, though they said much, took little 
real interest in the discussion. As secession was a fore- 
gone conclusion, — a plan already agreed upon, — any 
amendment that might be adopted seemed to them wholly 
unimportant. They were preparing their farewell 
speeches, to be delivered when they should resign from 
Congress and Join their friends at the South. But the two 
committees entered faithfully upon their work, well aware 
that while they were laboring zealously to preserve the 
Union by concessions to the South, the Gulf states were 
passing ordinances of secession and organizing a slave- 
holding confederacy. Finally, on the 26th of February, 
Thomas Corwin, of Ohio, the chairman of the committee 
of Ihirty-three, moved, as a substitute for the amendment 
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which the committee had advised, a resolution to be known 
as " Arricle XIII." in these imrds: — 

*' No amendment shall be made to the Constttotioa 
which will authorize or give to Congress the power to 
abolish or interfere within any state with the domestic 
institutions thefeof. including that of persons held to 
tabor or service by the laws of said states." ' 

The House agreed to Corwin's substitute by a vole of 
one hundred and twenty to sixty-one. but when engrossed 
and read the third time the journal showed that two- 
thirds of the members had tiot voted in the affirmative 
and it thus stood defeated. But on the following day 
the question was reconsidered and the amendment passed 
by one hundred and thirty-three to sixty-five.' The House 
resolution was sent to the Senate on the day when Crit- 
tenden reported the resolutions of the Peace Conference, 
and William H. Seward brought in a joint resolution call- 
ing for a national constitutional convention. The Corwin 
amendment was made the order of the day for the ad 
of March. An unsuccessful effort was made to substitute 
the Crittenden resolutions. Wilkinson, of Minnesota, who 
opposed both Corwin's amendment and the substitute 
which had been offered, declared that the Constitution was 
not in need of amendment. " The people of the North- 
west," said he, " will never consent that the southern Con- 
federacy take possession of the mouth of the Mississippi 
River, This act of itself will lead to war," And he 
offered an additional section to the amendment before the 
Senate, that " no stale has the power to withdraw from 
the Union," but this was rejected by a vote of twenty- 
eig^it to eighteen. 

Douglas at this point reminded the Senate of the short- 
ness of the time, and urged it to pass the Corwin amend- 
ment, and then to take up the propositions of the peace 
conference. " This is not a question of compromise." 
said Zachariah Chandler, of Michigan, " but a question 
whether we have a government or not." " Wliat has all 
this to do with the question before the country? " blandly 

' Journal 11. K.. tS6o~i86l. p. 416. S«e the report of tb« Commiuea 
ia H. H. Report, No. X\ XI. 46th CongrenB, Second Soosion, 

■ Id. p. 416; Globe, pp. iz6j-i)6i, 1184-1285. 
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inquired Wigfall, of Texas. " The Union is dissolved ; 
Texas went out to-day; what do you propose doing?" 

The Senate then took a recess until seven o'clock Sun- 
day evening, long before which time the galleries and all 
available space on the floor were filled with spectators. 
They had come, not to witness the end of Buchanan's 
administration, but the beginning of Lincoln's, 

Crittenden made a long, eloquent, but unsuccessful 
appeal for his resolutions. Finally, the Corwin amend- 
ment was read the third time, and the roll was called. 
Twenty-four votes were recorded in its favor and twelve 
against it, and the presiding officer, Trusten Polk, of 
Missouri, announced that it had passed.' The President, 
as is the custom at the close of the session, was in his 
room at the capitol busily signing his name to public acts. 
Shortly before the time fi.xed for the inauguration of his 
successor, Buchanan signed the proposed amendment 
which would make slavery in the United States national 
and perpetual. About an hour later, toward the close 
of his inaugural, Mr. Lincoln referred to the amendment, 
and said that " he had no objection to its being made 
expressly and irrevocable." ' 

The amendment went forth to the states, and a year later, 
on the 14th of February, 1862,^ was ratified by the consti- 
tutional convention of Illinois. On the 14th of June fol- 
lowing, the f>eople of that slate repudiated the convention 
by rejecting the Constitution which had been submitted, 
and thus made its ordinance of ratification of no effect.* 
The Ohio and Maryland legislatures al.so ratified the 
amendment, but it went no further, and was forgotten 
amidst the crisis of civil war. 

The right and expediency of secession were discussed 
by President Lincoln in his inaugural. The central idea 
of secession, said he, is the essence of anarchy, the abdi- 
cation of popular government : and in a message to Con- 
gress convening on the 4th of July, he declared that 

' Senate Journal, pp. 381, tt leq. ; Globe, pp. 140Z, et itf. 
' Wotka, vol. ii, p. 6, 

' Journal of ihe Convenlion, pp. ixS, 450, 4J1 ; " Documenlaiy His- 
tory of ihe Conatilution," vol. ii, p. 518, 

' For tbe Constilution, 115,051; against it, 141,103. 
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the issue expressed more than the fate of the United 
States, for it represented to the whole family of man the 
question whether a. constitutional republic could maintain 
its territorial integrity against domestic foes. The sophism 
consisted in the claim that a state could constitutionally 
withdraw from the Union, The Union, said he, is older 
than the states, and in fact created them as states. Their 
reserved powers do not include that of destroying it. This 
truth wa.s the more forceful with respect to the newer 
states which had been organized from the domain acquired 
by the nation. Was it lawful and consistent that they 
should secede and repudiate their part of the national 
obligation? The seceders insisted that secession was con- 
stitutional, but in the Constitution of the Confederacy, 
which they had organized, they had discarded the prin- 
ciple of secession. If secession was justifiable, where was 
it to end. and what would prevent the continuation of 
anarchy and the formation of endless confederacies? If 
secession was right, then there must be an end to the re- 
publican form of government.' 

The national government took measures to suppress the 
rebelhon as speedily as possible. By the law of August 
6, 1861,' rebel property was declared confiscated, and also 
slaves, whose labor contributed to the strength of the Con- 
federacy. Before the close of the month, the act was 
interpreted in an unexpected way by a proclamation of 
General Fremont, declaring free the slaves of persons in 
the state of Missouri who had taken up arms against 
the United Slates.' The government was not ready for 
so radical, so unlawful, a measure, and the President soon 
ordered its modification. But the step Fremont had taken 
toward emancipation was never retraced. Slaves were 
hedged about by the laws securing every man's property 
from seizure for public uses without his own consent and 
without compensation, and though slave labor was now 
the sinews of the rebellion, all who supported the Confed- 
eracy insisted that the United States must respect the 

■ Meuage. July ^ 1S61 ; Works, vol, ii, p. 55 ; Richordsan, vol. vi, 
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principle. The government did not enter upon the sup- 
pression of the rebellion with the purpose of exterminat- 
ing slavery ; its sole purpose was to preserve the Union. 

The border states had not joined the Confederacy, and 
it was essential to the existence of the Union that they 
should remain loyal. A war on slavery would antagonize 
them and perhaps imperil the Union. But the war was 
changing social conditions and public sentiment. As the 
national armies advanced into the slave-holding states, 
fugitive slaves gathered about them in such numbers as 
to cause embarrassment. Were they persons or property? 
Should they be seized under the act of confiscation? 
Should they be returned to their masters, or should they 
be utilized as " contraband of war " for the benefit of the 
Union? Gradual emancipation had been tried in the 
older states in the early part of the century, but had been 
rejected in all the border states. Emancipation with or 
without compensation by the United States raised a new 
and a grave constitutional question. As a step toward its 
solution, the President drafted a scheme for compensatory 
emancipation in Delaware, in which state there were the 
fewest slaves. 

Meanwhile, Congress had amended the confiscation act,' 
by providing that slaves escaping from masters engaged in 
rebellion and taking refuge with the army were to be 
treated as captives of war, and lo be forthwith and forever 
free, and the President was authorized to employ as many 
negroes as he thought necessary in aid of the suppression 
of the rebellion. This authority to organize negro r^- 
ments was without precedent. On the 19th of June 
Congress abolished slavery in the territories of the United 
States,' and thus put into legal form a clause in the plat- 
form on which Lincoln had been elected, — that the normal 
condition of all the territories of the United States is that 
of freedom. A week later slavery was abolished in the 
District of Columbia, and the laws discriminating against 
persons of color in judicial proceedings were repealed. 
On the 7th of April the United States and Great Britain 
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On the z2d of July, 1862, the war department author- 
ized army and navy commanders to employ as laborers, 
and for military and naval purposes, as many persons of 
African descent as could be used advantageously. On 
the same day the President submitted to his cabinet the 
first draft of an emancipation proclamation. It provided 
that on the ist day of January, 1863. all persons held as 
slaves within any state in which the constitutional author- 
ity of the United States was not practically recognized and 
maintained should " then, thenceforward, and forever be 
free." ' This proclamation would free many slaves, but 
would not, because it could not, abolish slavery. It was 
conditional. If the people in the states in rebellion re- 
turned to their allegiance it would not be issued. The 
President was convinced that the proclamation would be 
supported by public sentiment in the loyal states, but he 
awaited a favorable moment for issuing it. On the 17th 
of September the army was victorious at Antietam, and 
five days later the proclamation was issued." It freed the 
slaves in states and parts of states carefully designated, 
that might be engaged in rebellion on the ist of January, 
1863. It was issued as a war measure, and, as the Presi- 
dent believed, was fully warranted by the Constitution. 
The majority in Congress and the mass of the northern 
people were in sympathy with it.' 

Soon after Virginia had passed the ordinance of seces- 
sion,* the people of the forty counties in the western part 
of the state organized a loyal government at Wheeling 
and proceeded to form a new state. In November a 
convention prepared a constitution, which in the following 
April was ratified by popular vote.' The petition for the 
admission of West Virginia raised a new question. Had 
the consent of Virginia been given in a lawful manner? 

I Works, vol. ii, p. 213. The preliminary proclamation isiued July 5, 

' I.incolr*) Worts, vol. ii, p. 217, 
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Could Congress admit it as a new state? Its constitution 
provided that no slave or free person of color should be 
suffered to enter the state, but this restriction was elim- 
inated by Congress in the enabling act, which substituted 
a clause for the gradual emancipation of slaves after the 
4th of July, 1863.' 

The admission of West Virginia and the condition of 
gradual emancipation raised a constitutional question on 
which the cabinet was divided.- Congress put the respon- 
sibility of the decision on the President, who, though he 
thought it more properly a question for Congress to decide, 
did not evade it. To the argument of expediency, which 
was strong and unanswerable, was added one of authority. 
Had a majority of the qualified voters of Virginia partici- 
pated in the decision favoring the organization of the new 
state? The consent of the legislature of Virginia was 
constitutionally necessary to the law allowing West Vir- 
ginia to become a state. A body claiming to be such a 
legislature had given its consent. This could not well be 
denied, said the President, unless upon outside knowledge 
this body had not been chosen by a majority of the electors. 
" But," said he, " it is a usual practice in popular elections 
to give no legal consideration whatever to those who have 
not chosen to vote as against the effect of those who choose 
to vote ; hence it is not the qualified voters, but the qualified 
voters who choose to vote, that constitute the power of the 
state." ' As Lincoln expressed it, there is a difference 
between secession again.st the Constitution and secession 
in favor of it. He signed the bill, and on the 19th of 
June, 1863, West Virginia was admitted. It was the 
first slave-holding state which provided for gradual 
emancipation. So swift were changes in public opinion 
that in less than two years from the day of its admission 
its It^slature was busily preparing a constitutional 
amendment for the immediate abolition of slavery. 

In his annual message in December, Lincoln recom- 
mended to Congress an amendment to the Constitution 
providing compensation from the United Stales to every 

■ EnaUingAci, December 31, 1S62: Slalules al Large, *n1. xu,p. ^4. 

* For iu opinion*, nee Nicolay anrt Ilay'i IJncoIn, vnl. vi, p. joot 

* Decentwr ji, 1S61; Lincoln's Wotlu, val. ii, p. 285. 
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state that might abolish slavery before January i, 1900. 
Slaves freed by the chances of war during the rebellion 
should remain free, and provision should be made for 
colonizing free colored persons, with their own consent, 
at any place outside of the United States.* The President's 
policy was to recognize the loyal population of the states 
in rebellion as the body truly constituting these states, 
and to protect this population with national troops. This 
idea was the germ of Lincoln's policy of reconstruction, 
the true nature and operation of which, because of his 
sudden death, can never be known. Mihtary governors 
were appointed for Tennessee, North Carolina, Louisiana, 
and Arkansas,' with the understanding that the national 
troops should be withdrawn as soon as the loyal inhab- 
itants of these states had organized civil governments in 
conformity to the Constitution and were able to protect 
themselves. 

When the 1st of January. 1863, came, the loyal people 
of the country were prepared to welcome the emancipation 
proclamation both as a military and as a political uhima- 
tum. Its opponents denied that it freed a single slave.* 
Whether or not the proclamation was constitutional, it 
shook the institution of slavery to its foundations, for it 
made property in slaves wholly insecure. The admission 
of the negro into the army and navy put a new value 
upon him, both in his own estimation and in that of all 
loyal people. As soon as he was risking his life in battle 
for the Union he was on the way to admission to the 
civil and political privileges of white men. Thus the 
proclamation involved the ultimate question of United 
States citizenship for the negro, and aided to set aside the 
decision in the Dred Scott case. 

Missouri did not come within the operation of the 
proclamation, but a policy of emancipation had been 
rapidly developing in that state.* In February, 1861, a 

I Decemhei i, lS6zi Lincoln's Worksi vol. ii. p. 261. 

■ March-May. iS63. 

' See Joel Parker's Law Lectures delivered at Harvard CoDcge, 1S66 
and at Harvard and Dartmouth, 1867-1868 ; Hurd add Houghton. New 
York. 1866-1S69 

* The aulhoriliet for ilatcmenis respecting MUiouri are the Journals 
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ojnvention met at Jefferson City, and its loyal members 
succeeded in preventing the adoption of an ordinance of 
secession. Missouri had nothing to gain by joining the 
southern Confederacy. It had no sympathy with the 
policy of free trade, but at this time many of its people 
imagined that it might play the part of peacemaker be- 
tween the sections. Some of its citizens believed that 
whatever side it favored would ultimately prevail. Pro- 
slavery men talked of " forty millions of slave property in 
the state that must be protected." They denied the right 
of the government to coerce a state, but recognized that 
the real coercion in the country was the force of events 
transpiring about them: the influx of foreign population, 
the rapid increase of the old, free stales in wealth, and 
the prospective strength of new free states of the North- 
west. Thus Missouri would soon be nearly surrounded 
by free soil, and the safety of her property in slaves would 
be imperilled. The issue in Missouri. Uierefore. was to 
pursue a policy most advantageous to the state. Though 
the peril to slave property was clear, none the less clear 
was the danger from negro emancipation. What would 
be done with the slaves if they were made free? How- 
ever, these questions were not freely discussed in the state 
until about the time of the emancipation proclamation. 
Most of the officials in power in the state, at the out- 
break of the war, had been in sympathy with the Confed- 
eracy. The shock of war cleared the political air and 
laid bare the true interests of the slate. This was shown 
by the action of the convention. It re-assembled on the 
22d of July, 1861, declared the state offices vacant, passed 
ordinances affirming the loyalty of the state, and forever 
settled the question of its conjunction with the Confed- 
eracy. Thus, the act of the Richmond government which 
had admitted the state into the Confederacy ' was made 
of no effect. Again, assembling in October at St. Louis, 
the convention denied the right of secession, but demanded 
that the national government should renounce any purpose 
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to interfere witli slavery. This was the last demand of 
the kind from any state. 

In June, 1862, public opinion in Missouri had reached 
the point at which it was willing to tolerate gradual eman- 
cipation, and Judge Breckenridge offered an ordinance 
to this effect in the convention, on the 7th. He proposed 
that after the ist of January, 1865, all negroes bom in 
slavery in the state should be considered slaves until they 
reached the age of twenty-five. This was a remarkable 
ordinance to emanate from a slave-holding state. Its 
distinguished author told the convention thai in Missouri 
the institution of slaverj' was doomed, for the war had 
already settled its fate. He wished to put the state on a 
plane with its free neighbors, and to attract its share of 
immigrants and foreign capital. He would develop its 
resources, which would never be developed as long as 
slavery was continued. But the state was in debt and 
could not bear the expense of compensatory emancipation, 
— this should be partly borne by the general government. 
On the preceding loth of April, Congress, by a joint 
resolution, had offered to co-operate with any state in a 
compensatory policy of abolition.' But the majority of 
the members of the Missouri convention were unwilling 
at that time to accept the policy. The opportunity was 
never presented to them again. 

Just three days after this decision of Missouri respect- 
ing slavery was made, one hundred and seventy-five men 
from the loyal counties of the state met in convention at 
Jefferson City for the purpose of inaugurating a cam- 
paign of emancipation. The Presidents proclamation 
followed soon after their assembling. The November 
elections indicated clearly enough the trend of public sen- 
timent at the North, and a hill was introduced in the 
national House of Representatives, by one of the Missouri 
members, appropriating twenty millions to aid the state 
in the abohtion of slavery. Its constitutionality was ques- 
tioned. Could the United States perform a task which 
properly belonged to a sovereign state? The Missouri 
legislature also discussed the question, but reached no con- 

1 statutes 3l Large, vol. xii, p. 617. 
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elusion, and the whole matter remained luisettlcd. Thus, 
at the close of the year 1862 no state had taken active 
measures to abolish slavery. In the following June, the 
governor of Missouri, Hamilton R. Gamble, reassembled 
the convention expressly to act upon the subject of eman- 
cipation. He still hoped that Lincoln's compensatory 
policy might be carried out, but the Missouri legislature 
would do nothing because it considered itself limited by 
the state constitution. Slavery, as every member knew, 
was doomed. There remained only to provide against the 
worst disasters which might follow. The evil days might 
be delayed. On the first day of the convention, Charles 
F. Drake, of St. Louis, submitted an ordinance for gradual 
emancipation and the abolition of slavery,' Various dates 
were suggested ; and the committee finally reported a plan 
by which slavery should cease in the state on the 4th of 
July. 1876. 

As in Kentucky in 1849, so now in Missouri, free and 
slave states were contrasted. Ohio, Indiana, Illinois, and 
Iowa, none of which by nature surpassed Missouri in 
wealth, it was said now far outranked her in production, 
population, and prosperity. The cause of the backward- 
ness of Missouri was slavery. It was too late to expect 
compensation for slaves from the general government 
Missouri must emancipate her slaves and thus give them 
up voluntarily, or be a witness to their flight from the 
state, and suffer from the loss of their labor. After an 
exciting debate, a constitutional amendment was adopted 
on the 1st of July. The scheme of gradual emancipation 
should begin on the 4th of July. 1870, but the scheme did 
not reflect the advanced thought of the state. An agita- 
tion, lasting two years, for abolition, now shook the state 
The radical emancipationists took up the question, and at 
Ihe presidential election of 1864 obtained full control of 
the govemment. Another convention was called, and met 
on the 6th of January. 1865, at St. Louis. On the 1 ith 
slavery was abolished, and an amendment, the language 
of which was taken from the ordinance of 1787. was 
adopted by an overwhelming vote. The news was tele- 

' June I J, iSCj. 
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graphed over the Union. Yates, the famous war-governor 
of Illinois, relumed a congratulatory message. The news 
was laid before the House of Representatives at Washing- 
Ion, by the Speaker. Schuyler Colfax, on the i6th, and the 
official communication from the governor of Missouri was 
ordered to be preserved among the archives of the nation. 
The policy of emancipation, with the political trans- 
formation which it implied, was also taken up in other 
slave-holding states. The emancipation proclamation 
applied to Arkansas, but not until August. 1863. did 
military movements enable its loyal people to gain control 
of the state. On the 8th of December the President issued 
a proclamation of amnesty and reconstruction,' very lib- 
eral and humane, offering full pardon to all persons, with 
few exceptions, who had been implicated in the rebellion. 
If not less tlian one-tenth of the number of persons who 
had voted in the stale at the presidential election of 1850, 
and had taken the required oath and observed it, would 
unite in political action, the President was willing that 
they should be permitted to re-establish a state govern- 
ment. On the 5th of January. 1864, he sent to the 
commanding federal officer in Arkansas the necessary 
blank-books to be usad in inaugurating the new govern- 
ment, and this day may be taken as the beginning of the 
so-called era of reconstruction. But the loyal people of the 
state had already assembled in convention,' and had de- 
clared the ordinance of secession null and void. On the 
22d of January they abolished slavery. The President 
recognized the convention as a lawful body, and ordered 
General Steele to support it. The new constitution was 
ratified; loyal state and county officers were chosen, and 
the new government was inaugurated on the i ith of April. 
Congress refused to admit the senators and representatives 
which the new government chose, and showed a dispo- 
sition to oppose the President's policy of reconstruction; 
but the state, trusting to the justice of its course, declared 
itself allegiant to the Union, It was the first slave-holding 
commonweallli to abolish slavery immediately and without 
condition. This was a state, not a national, act. 

-23. 1864. 
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Virginia at this time was in an anomalous condition. 
It seemed to have two governments : a disloyal one at 
Richmond, a toyal one at Alexandria. The Pierpoint 
government at Alexandria had authority Over only a small 
portion of the state, but it represented the loyal people. 
On the 13th of February, 1864, a convention assembled 
at Alexandria.' representing the loyal citizens of the state, 
and on the iith of April promulgated a new constitution, 
one clause in which abolished slavery. The President 
treated Virginia as he had treated Arkansas. Congress 
refused to recognize the validity of the Pierpoint gov- 
ernment, but by one of those paradoxes which it is im- 
possible to harmonize with precedents. Congress later 
considered the ratification of the thirteenth amendment by 
the Pierpoint government as the authoritative act of the 
state of Virginia. 

The President's policy of reconstruction, which recog- 
nized loyalty wherever found at the South, led him in 
October, 1862, to lend a helping hand to the people of 
Louisiana.' He was anxious that the state should adopt 
a free constitution which would provide adequately for 
the education of the negro, but this should be done as far 
as possible without the aid of federal troops. The city 
of New Orleans and some adjacent parishes were under 
their control. Largely under the direction of the Presi- 
dent, the government of the state was re-organized, and in 
January, 1864, Michael Hahn, the free state candidate, 
was elected governor. In a private letter to him," Lincoln 
suggested that in defining the elective franchise the ap- 
proaching convention should let in some of the colored 
people, as, for instance, the very intelligent, and those who 
had fought in the ranks of the Union. This was the first 
suggestion from President Lincoln that the right to vote 
might be given lo the negro. 

The convention assembled at New Orleans on the 6th 
of April, and after an exceedingly stormy session, amidst 
great excitement it abolished slavery on the nth of May.* 

1 Tnumtl of the ConvcDlion. February 13-April 8, 1S64 ; Alexandria. 

• Lincoln's Work», vol. ii, p. 147. 
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The President's suggestion about the franchise was par- 
tially carried out; the new constitution, while restricting 
the right to vote to white males, empowered the legis- 
lature to extend the suffrage " to such other persons as by 
their intelligence or mihtary services might be considered 
entitled to it." ' All able-bodied men in the state, irre- 
spective of race, were to be enrolled in the militia, a more 
liberal provision than could be found at this time in the 
constitution of any free state. In October the legislature 
elected United Stales senators, but Congress refused to 
admit ihein. 

Maryland, like Missouri, did not come within the oper- 
ation of the emancipation proclamation. Since the open- 
ing days of the war public opinion had greatly changed in 
the state, so much so that its representatives in Congress, 
in January, 1863. had raised the question of compensatory 
emancipation in its behalf. A year later public opinion 
had advanced so far that the legislature appointed the 
6th of April as the day when the people should decide the 
question of choosing a constitutional convention, the issue 
-sbeing plainly understood, and the question being answered 
B^jhe election of sixtynanc delegates, — out of ninety-six, 
— kmjwn to be in favor of emancipation." Three weeks 
later the delegates met at Annapolis and began a discus- 
sion of public issues which ran on until November. The 
whole constitutional history of the Union was reviewed. 
Unlike Missouri, Arkansas, and Louisiana in 1864, Mary- 
land was not under military pressure of any kind. It 
therefore discussed the question of emancipation with a 
freedom and completeness not elsewhere recorded. The 
argcument of the emancipationists was economic ; but that 
of the pro-slavery members was legal and, as they believed, 
strictly constitutional. To emancipate the slaves of Mary- 
land, said the opposition, would violate the rights of prop- 
erty and set free a multitude wholly unfit to take care of 
themselves. At last, on the 24th of June, the vote was 
reached, and slavery in Maryland was abolished by a vote 
of nearly two to one ; and in October the new constitution 

I Louisiana Conslitolion, 1864 ; Title III. Article .\V. 

* See Debates of tbe Conventian, April rj, 1664-Sept ember 6, 
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was ratified, though by a majority of only three hundred 
and seventy-five votes. These epoch-making votes were 
cast by the Maryland soldiers in the various national 
camps. 

While Maryland was discussing emancipation, the 
people of the territory of Nevada were engaged in fram- 
ing a state constitution.' The territory had been organized 
scarcely three years.' It was needed as a state in 1864, 
tnuch as West Virginia had been needed to help strengthen 
the national government in 1863. A convention assembled 
on the 4th of July, 1864. The majority of the members 
were natives of free states, and nearly one-third of them 
were natives of New York. Oregon had been organized 
as free soil, and California had been admitted as a free 
state. The prohibition of slavery, therefore, was to be 
expected in Nevada, and the prohibitory clause in the con- 
stitution easily passed without objection. But the dele- 
gates were not merely hostile to slavery : they believed ihat 
the paramount allegiance of every citizen was due to the 
federal government, Tliis doctrine had come up in the 
Maryland convention and had been approved and em- 
bodied in the constitution of that stale. But the delegates 
of Nevada carried the doctrine further, and declared in 
their bill of rights that the Constitution of the United 
States confers full power on the federal government to 
maintain and to perpetuate its existence, and that if within 
any portion of a state the people should attempt to secede 
from the federal Union or forcibly to resist the execution 
of its laws, the federal government, by warrant of the 
Constitution, might employ armed force in compelling 
obedience to its authority. This doctrine had been adopted 
by a constitutional convention in Nevada the preceding 
year, but the language was now slightly modified to ex- 
press the idea that the federal government must operate 
within its constitutional powers, though the right of co- 
ercion was maintained.' But no delegate advocated negro 

> Conititational Convenlion, Debates and Proceedings. July 4-Z7, 
1864. 

> Marth a. 1S61. 

■ Nevada conxlilulion, 1S64 ; Aitide I, sccliun j. Debalei of the 
CMTOltiaa, p. 53. 



Ate A CONSTITUTIONAL HISTORY OF 

suffrage, though the idea was less novel than that of para- 
mount allegiance to the general government, or its right 
to coerce a state. The Nevada constitution was ratified by 
the people, and on the last day of October the state was 
admitted into the Union by proclamation of the President, 
It was the twenty-sixth to forbid slavery. 

Tennessee was soon added to the free list. It consisted 
of two parts, an eastern and a western. The eastern was 
loyal. The state was not included in the emancipation 
proclamation. During 1863 and 1864 the portion of the 
State under the control of loyal citizens and national troops 
enlarged until it included nearly the whole state. Andrew 
Johnson, the military governor, declared in favor of eman- 
cipation. But Tennessee was in a condition of great polit- 
ical confusion. The party in power, for the time being, 
was loyal or disloyal, according to the successes of the 
national or of the Confederate armies. Finally, on the 9th 
of January, 1864, a convention, which at best was a rev- 
olutionary body, assembled at Nashville, and on the i4tli 
adopted a constitutional amendment abolishing slavery. 
The amendment was ratified by popular vote. 

Thus, while Missouri was feeling its way to emancipa- 
tion, Arkansas. Louisiana. Virginia. Maryland, and Ten- 
nessee, abolished the institution, and two new states, West 
Virginia and Nevada, were added to the Union, the one 
adopting gradual emancipation, the other prohibiting 
slavery. An amendment to the national Constitution must 
be ratified by three-fourths of the states. Tennessee was 
the twenty- seventh state to prohibit slavery, and made 
up the number necessary to ratify an amendment abolish- 
ing the institution. While Missouri and other states had 
been adopting emancipation, Congress had been consider- 
ing an abolition amendment What reception would it be 
given by the people of America? Would they so amend 
the plan of the national government as to abolish slavery? 
Could the Union and slaverj' be preserved ? 

There was no escaping the issue. Events compelled 
decision. The threats, the warnings, the prophecies 
uttered during the years of compromise were now realized. 
An era of acrid discussion had been followed by civil war. 
The rights of free labor had refused longer to be mis- 
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managed. A true national economy compelled the abo- 
lition of a false sectional economy. There were no new 
principles brought to light ; antagonistic systems had 
come to deadly conflict. The abolition of slavery meant 
the recognition of the rights of labor. Free, honorable 
labor was the chief corner-stone of national life. The 
natural condition of labor was not that of slavery. 

Thus, behind the principles which the i'Vhers laid down 
in the eighteenth cenlury. the American peiiplc were learn- 
ing, by terrible experience, that there lies economic neces- 
sity. Equality of condition, as has often been pointed out 
by thoughtful men, and by none more forcibly than by 
Dc Tocqueville, in his classic work on " Democracy in 
America," — written a few years before the compromise of 
1850, — equality of condition is the fundamental con- 
dition demanded by modem civilization, and it has been 
the destiny of the human race since the beginnings of its 
history. 

The mighty law of economy was shaping government 
in America, in spite of constitutions, statutes, and judicial 
decisions. How vain, how feeble, appear these man-made 
barriers to its progress. And the equality of condition 
which was to be won in the battles of civil war was 
equality of industrial condition : the rights of free labor. 

Unfortunately for America, political and industrial 
rights were confused, and industrial rights were recog- 
nized only so far as they could be expressed in political 
form. Seemingly, the American peojilc had <leveloped 
httle capacity as yet to know that the foundation of a 
stable popular government is the universal recognition 
of the right of free labor. But there were seers and wise 
mai who saw truly. Foremost among these was Abraham 
Lincoln, Running through his state papers, and his public 
and private nlterances, is the solemn recognition of the 
rights of labor. " Fondly do we hope — fervently do we 
pray — that this mighty scourge of war may speedily pass 
away. Yet if God wills that it continue until all the wealth 
piled by the bondman's two hundred and fifty years of un- 
requited toil shall be sunk, and till every drop of blood 
drawn with the lash shall be paid by another drawn with 
tlie sword, as was said three thousand years ago, so stilt it 
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must be said, ' The judgments of the Lord are true and 
righteous altogether.' " ' 

This man " who by the benignant favor of republican 
institutions rose from humble beginnings to the heights 
of power and fame."' exemplified in no uncertain way and 
voiced in no uncertain language the conviction which the 
American people were slow of heart in believing. — that 
the evolution of government discloses a moral order, the 
determining force in which is the right of all men to 
freedom in labor. Popular government depends for its 
beneficence and perpetuity on the rights of requited toil. 

In its political application this essential right took the 
form of emancipation in America during the period of 
the civil war. Stale sovereignty, protective tariffs, internal 
improvements, the acquisition of new territory paled in 
comparison. But the reformation — and it is a sorrowful 
comment on human government, that the abolition of 
slavery must come as a reformation — lay with the people 
themselves. Missouri touched the vital spot when she con- 
fessed thai the akcrnative was emancipation or industrial 
stagnation. There was a higher, a moral law; and men 
and women were not wanting who confessed that slavery 
meant national degradation. 

But great political and industrial changes proceed by 
a program of accepted precedents, or by innovations 
which shake the foundations of society. The re-con- 
structive process initiated by the civil war may be best 
understood if its examination is approached through 
avenues laid out by the organizers and administrators in 
public affairs. 

The principles of popular government in America, as 
laid down by courts of law and the constitutions of the 
commonwealths from the opening of the nineteenth cen- 
tury to the time of the civil war, if properly examined, 
enable us to understand more intimately the significance 
of the phase through which popular government in 
America was passing from 1850 to 1865. 

' Second Inaugural. Much 4, 1S65; Woiks, vol. ii. p. 657, 
' Resolutions of Senalon and Representatives, ApiU 17, l86j; 
Kicliaidioii, vol. vi, p. 1901 
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THE COMMONWEALTHS 



From the opening of the nineteenth century to the civil 
war the Union increased (rom sixteen to thirty-four states, 
which in the aggr^atc adopted thirty-seven new constitu- 
tions and above one hundred and fifty amendments,' — an 
activity indicative of political ferment and social unrest. 
The large events were the acquisition of the Louisiana 
country,' the Floridas," Texas,' California,' and Oregon.' 
and the extension of civil government, state or territorial, 
over the entire public domain.' It was the period of the 
acquisition and pioneer settlement of the West, 

The movements of population — immigration and migra- 
tion — largely determined the character of the civil insti- 
tutions set up in the new states. New England and the 
Middle States overflowed into the old Northwest and 
across the Mississippi valley into Iowa, Minnesota, Cali- 
fornia, and Oregon, and the new constitutions of the West, 
in states above the latitude 36° 30', perpetuated the dis- 
tinguishing provisions of the organic laws of the free 
states. 

South of the Missouri line, Missouri, Arkansas. Louis- 
iana, and Texas perpetuated the distinguishing provisions 
of the constitutions of the slave-holding states, and it was 
expected that by subdivision Texas would develop into 
five commonwealths. But the line of cleavage between 
the political institutions and sentiments of the people of 
the North and of the South was not fully disclosed by the 
arbitrary Missouri tine. The confluence of the Iwo streams 
of population into the West, plainly traceable in the 
Ohio valley, as in southern Ohio, Indiana, Illinois, in 
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Kansas, and in the composite population on the Pacific 
coast, resulted in the growth of antagonistic ideas : pro- 
slavery and anti-slavery, which marked this central zone as 
one of political agitation. In spirit and practical admin- 
istration the people of this middle zone were in sym- 
pathy with southern rather than with northern ideas of 
government. 

The new constitutions of old states and the constitutions 
of new ones,' adopted during this period of sixty years, 
repealed the eighteenth century bills of rights, but with 
significant though few additions. New states at the 
North included in their bills of rights the anti-slavery 
clause of the ordinance of 1787. The new South incor- 
porated in its organic law the declaration of the right of 
property in man." In theory, at least as far as discernible 
from the bills of rights, the eighteenth century ideas of 
government still prevailed; but an examination of the 
articles on the legislative, the executive, and the judiciary, 
and of the distinctively new provisions on administration 
easily lead one to conclude that democracy in America 
was changing its ideas and ideals. 

All the states now had the bicameral system. Vermont 
falling into line in 1836. But the traditional difference be- 
tween the two Houses, — the exclusive right of the lower 
to originate money bills, — was passing away, and the 
slate Senate was exercising the privilege with the House. 
Even more notable was the appearance, in new constitu- 
tions, in all quarters of the Union, of provisions limiting 
the power of the legislature, and chiefly its power to 
create corporations.' The panic of 1837 led to a revision 
of legislative authority to establish banks. The constitu- 
tions of New York and Iowa, of 1846, illustrate the con- 
servative spirit of the times, and Ihe early attempt of the 
people to protect themselves and the states from bank- 
ruptcy. With the development of the public land system, 
after 1834, came the provision common to the constita- 
tions of western states, regulating land grants for educa- 
tional purposes, and by i860 these provisions in some 



' For the lilt and chronological order of r 
e to chap, xiii, pp. 301-301. 

* Kentucky constitution, 1S49. 

* New York. 1846, and later o 
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stales had expanded into an elaborate article. The care 
of the free pubhc schools was made a solemn obligation 
of legislatures. Indiana, Illinois, and Michigan illustrate 
the educational effort which as time has passed has become 
characteristic of the West.' 

Another sign of change was the gradual adoption of 
specific hmiutions of legislatures: the beginning of the 
revolt against special legislation. Acts of assembly were 
still " public " or " private," under which latter title legis- 
latures granted special privileges to individuals, often to 
the detriment of the pubHc : changed local boundaries ; 
granted divorces; manipulated county, township and city 
politics : created corporations ; exempted property from 
taxation, and, in general, passed innumerable acts con- 
fusing to justice and in violation of economic principles of 
government. The development of canals and railroads 
was swifl and extended, and legislatures granted fran- 
chises, and voted state aid, with dangerous liberality. The 
industrial evolution which distinguishes the period had 
its counterpart in questionable legislation, and it was in 
remedy of much of this legislation that new constitutions, 
and amendment of old ones, were made.' The people 
were learning by hard experience the peril of enthroning 
legislatures with unlimited powers, such as the early consti- 
tutions had granted. For the first time constitutions fixed 
the limit of state debts by naming the amount beyond 
which legislatures should not pledge public credit.' 

Pohtical parties appeared and disappeared, divided as 
was public sentiment, on the subject of reform. An ele- 
ment of no slight importance was the apportionment of 
representation : the division of a state into senatorial and 
assembly districts so as to secure the equities of repre- 
sentation. Every constitutional convention struggled 
will) the problem, and put a solution of it into a clause of 
the Constitution. The single district system as worked out 
in Michigan, and incorporated in its constitution of 1850, 

I Conitiiution!, Ohin, 1S03, 1851 ; Indiana. if<i6, 1S51 ; Illinois, iStS 
■S4S: Micbiean. rSjfi, 1S50. 

' See panicnlaily iht wMiem roniiifuIioM, 1815-1860. 

* See (be Kentucky conttilntioD of 1S49, uic tht debUei on Hate 
dcbu In ihe coniention of ihat jeur. 
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was one of the notable results of the struggle. But the 
constitutions present, in the aggregate, a rather confused 
mass of unsuccessful effort to apportion representation 
and maintain an equitable ratio.' No constitution proved 
a preventive of a gerrymander. The elaborate provisions 
for a state census, for utilizing the federal census, for 
regulating the area of counties, for equalizing urban and 
rural representation, and for redistricting the state at 
fixed periods of time, remain an index to much of the 
thought of the period. 

Property and religious qualifications quite disappeared ;' 
the vestiges remaining having slight practical importance. 
The period of required residence in the state, for voters 
and public officials was shortened, and a new requirement 
— United States citizenship — was imposed in all the 
states, save in one or two of the original thirteen. This 
constitutional recognition of the national government was 
consequent upon the admission of new commonwealths 
by Congress. It signified that these states were the crea- 
lion, not the creator, of the United Slates: a very different 
basis of federal relations than that attributed by believers 
in state sovereignty, to the states in the Union, old or new. 
The concept of nationality was evolving in the public mind. 

Of al! the constitutions made during the period, that of 
Wisconsin, of 1848, was most liberal and complete, if 
tested by the principals which underlie American civil 
institutions. It granted manhood suffrage, irrespective 
of race, and was ihe only organic law in America which 
allowed an Indian to vote. Its concept of the functions 
of the slate; its organization of the legislature; its pro- 
visions for education; for the safeguarding of public 
funds ; for the equities of representation ; for the per- 
formance of executive functions and for the administra- 
tion of justice, mark it as a high type, — probably the 
highest type of constitutional work done by the people of 
a state during the period. Its continuation in force tends 
to confirm this estimate of its character, 

' Ohio, 1S51, adopted aa elabonle melhod of securing proportional 
representation. 

• Picepl in Delaware, propert]> Qualifications for state senators, con- 
in of 1831 ; in Connecticut, afrcehold; in New York, constitution 
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One cause of the limitation of legislative powers was 
the sorry experience of the people with lotteries, which 
in multitudinous form were legalized by legislatures 
during the early years of the century. But the lottery was 
hard to kill, and the silence of a constitution regarding 
it was evidence too often that the evil might be tolerated.' 

It was one limitation of legislative power — the clause in 
the Missouri constitution of 1820, respecting free persons 
of color — which precipitated a discussion that, over- 
spreading the country, fixed public sentiment, and deter- 
mined an essential part of the Missouri compromise.' In 
1S4S, the people of Illinois adopted a constitution which 
contained a clause almost identical in language with that 
in the Missouri constitution of 1820, excluding free 
negroes and mulattoes from the state, and it remained a 
part of the organic law of the state till 1870, But the 
Illinois provision attracted little or no attention, and pro- 
voked no controversy. Public sentiment outside of the 
states along the Canadian frontier — the extreme northern 
stales — was hostile to the negro, slave or free. He was 
excluded by the slate constitution from enrolment in 
the militia, and. except in five northern states,' was ex- 
cluded from the suffrage.' But government in all the 
states was distinctively the white man's. There were no 
officials of the negro race. 

In respect to this race, the constitutions adopted between 
the years 1800 and i860 differed notably from those 
adopted during the eighteenth century. The earlier in- 
struments are silent respecting the negro; the later ones 
explicitly discriminate against him. The unwritten con- 
stitution, public sentiment, and the actual administration 
of government, were hostile to the n^fro, slave or free. 
He was a man without a country. Anti-slavery agitation 
set in early in the century, and a powerful political party 

■ S«« CoTUlituiions of [jjniiiana, iSii, 1S45, 1351, and compRie wiih 
thoM of IllhraU, 1S4S: Wisconsin, 1848; Michigan, 18 J5, 1850; Temi»- 
*ec l8j4. H al. 

' .See pp- 139-iJO. 

■ New ttampahirc. Vermonl, Musachnsetls, New York, Wi»con»ln. 

* Tot a deUilcd jccouni of the Constitutional Stala* of the free 
negro, aee the aulhot'i " Const! lutkmal Iliitorjof Ibe Amcrioti People, 
I J76-18S0," voL j, chap. lii. 
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whose creed was the exclusion of slavery from the tern- 
tories, obtained control of national affairs in i860; yet 
little evidence of the political agitations which grew out 
of slavery can be found in the state constitutions. Even 
the most liberal of these recognized the superiority and 
supremacy of the white race. But a period of agitation, 
debate, political ferment, and even of civil war may pre- 
cede a revolution in public sentiment. The effects of anti- 
slavery agitation, it might be expected, would be traceable 
in later constitutions, adopted after the great issues were 
settled. Then the organic law would respond to new con- 
ditions. The years from 1800 to i860 were years of 
agitation which culminated in civil war. We shall see, 
later, what changes this war wrought in the organic law 
of the stales.' 

Americans were learning, to their sorrow, that the mere 
mechanism of civil organism is not enough to guide and 
guard the welfare of the state. They were losing con- 
fidence in the theory of " checks and balances " which 
had appealed so seductively to the Fathers. Legisla- 
tures had multiplied foolish and evil laws, and the people 
were now devising checks and balances for the legislature. 
Clearly there were things which no legislature should be 
suffered to do; notably, to over-reach the credit of the state 
in support of so-called internal improvements ; to char- 
ter wild-cat banks and permit issues of fiat money; to 
enact innumerable and contradictory private acts ; and to 
gerrymander the state at the will of the party in power." 
These and other offences legislatures had repeatedly com- 
mitted : therefore they should be shorn of much of their 
power, and be compelled to act the wise law-maker. 

To this end prohibitory clauses were inserted in new 
constitutions, and in amendments of old ones; the era 
of the restriction of legislative power began.^ As an 
aid in reform, the power of the executive was utilized. 
The old distrust of governors was vanishing, and their 
civil value was appearing. Military notions which largely 
dictated the organic laws of the eighteenth century were 
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passing, and governors should be entrusted with the care 
of a respectable portion o( the civil estate. One man, the 
governor, could be made responsible; many men, the 
legislature, had escaped responsibility. The new consti- 
tutions speedily expressed the conversion of the pubhc to 
the new theory of executive place and power, and hence- 
forth governors in America should participate in civil 
affairs by the exercise of the veto power, and by filling 
offices hitherto filled by the legislature ; and the executive 
term should be lengthened so as to enable the head of the 
state lo establish and carry out his own policy.' Hope 
and confidence went further: as was expressed in the 
substantial increase of governors' salaries, in the erection 
and furnishing of executive mansions, and in modest ap- 
propriations for the miscellaneous expenses of the execu- 
tive department. But tlie substantial change was in the 
power of tlie governor ; he was now a civil as well as a 
military factor in the business of the state. 

The effect of this change was tindoubtedly beneficial 
to the stales, one evidence of which is the high charac- 
ters who filled the executive office. For forty years of the 
sixty prior to the civil war, the Presidents and Vice-presi- 
dents were ex-governors. Notable among them were 
Madison, Monroe, Van Buren, Tyler. Gerry, and Tomp- 
kins. Scarcely less famed were Edward Everett, Seward, 
Marcy, Silas Wright, Oliver Wolcott, De Witt Clinton, 
Hamilton Fish, Robert Y. Ha>Tie. Thomas Corwin. and 
Levi Lincoln, each of whom had served his state as 
governor. 

The middle and later years of the period give date to 
the founding, by the states, of many charitable institu- 
tions, such as schools for the deaf, the dumb, the blind; 
asylums for the insane, and reformatories for criminals. 
Into the hands of governors was given the official care 
of these establishments, for the legislatures could not be 
trusted with the responsibility. Legislative partiality 
would tilt these institutions with incompetent officials. 
The governor would appoint capable men. The appoint- 
ing power of the executive began, and that notable change 

' Constitutioot, i83i>-i86c>. 
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in American civil affairs which tends to place the execu- 
tive nearer the centre of our civil system may be traced 
through the constitutions adopted after 1837. 

In the state judicial systems the most notable change 
was the substitution of popular election for executive ap- 
pointment. Democracy demanded this, and with no 
uncertain voice in the newer states. Every constitutional 
convention debated the relative merits of the two methods 
of securing judges, and the discussion in Kentucky, in 
1849, remains a classic on the subject. As judicial busi- 
ness increased, the problem arose how best to perform it ; 
whether by establishing new courts or by increasing the 
membership of the old ones. But democracy which is 
voracious for offices made a short solution by " branch- 
ing the courts." as it was called in some quarters, and 
thus finding new rewards for faithful politicians. 

In spite of the unreasonableness of democracy and ilie 
instability of the public mind, the courts suffered less than 
the conservative citizen feared they would suffer. The 
federal judiciary, firmly sealed in its constitutional rights, 
was a check and balance in public affairs, and established 
a standard which even politicians wearing the state ermine 
could not wholly ignore. In spite of popular elections, 
short terms, and low salaries, the state judges, clothed 
with brief responsibility, made records which were not 
wholly discreditable. Legal procedure and practice 
steadily became simpler than in the eighteenth century. 
Earnest efforts at codification were made, as in Michigan 
and New York, a reform which the maze and multiplicity 
of the laws compelled. The brief provisions on codifica- 
tion suggest, however, that revision rather than codifica- 
tion was understood: as is attested by the volumes of 
revised statutes which were issued by the state printers. 

Having boldly transformed the court into an elective 
body, democracy easily laid its hands on subordinate court 
offices, and long before the days of the civil war, these 
offices had changed from appointive to elective offices, 
according to the will of the dominant party. But in the 
old states the change from the appointive to the elective 
system was more gradual and less complete than in the 
West. 
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A notable change in the judicial systems was the in- 
crease of jurisdiction in district and county courts, inci- 
dent to the establishing of new courts. The constitutions 
not infrequently specified the monetary limit of the Juris- 
diction, as in Georgia,' Mississippi,' Alabama,* Louis- 
iana.' Iowa." and Michigan/ The states of the South 
made fewer changes in their judicial systems than did 
those of the North. The South did not hasten to adopt 
the elective system, nor to multiply courts, nor to shorten 
judicial terms, nor to decrease the compensation of 
Michigan, in 1850, by its constitution, fixed the 
salary of its circuit judges at $1500; Louisiana at this 
time paid $5500.' The southern and eastern bench and 
bar enrolled men of power and brilbancy unsurpassed 
in the annals of other portions of the Union in which the 
judicial innovations of the times were more hastily made. 
With the spread of these innovations, there went a pop- 
ular disregard of the courts. The ancient sentiment of 
respect for the ermine faded away when the ermine was 
worn for a day by mere politicians not " learned " in the 
law. Much of the disrespect for courts, which character- 
izes the present time, is the consequence of changes and 
innovations in the judicial systems of the state, made be- 
fore the civil war. One evidence of this is the different 
estimation in which Americans now hold the state and 
the federal courts. 

It is in a new field, however, that the organic laws made 
during these sixty years indicate the changes through 
which the country was passing. Constitutional provisions 
respecting public lands, education, internal improvements, 
charitable and reformatory institutions, corporations, 
banks and banking, sinking funds, public indebtedness, 
taxation, and local government, indicate that (he admin- 
istrative function was securing attention as well as the 
legislative, the executive, and the judicial functions of 
the state. Seldom, as yet, did a constitution classify 
provisions under an administrative title, but distributed 
them in a confusing way, under the legislative or the 
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executive, or simply grouped them in miscellaneous mass 
at the end. But the beginnings of the administrative de- 
partment were made. The theories and dogmas set forth 
in the first constitutions had proved too vague and uncer- 
tain guides, and exphcit requirements were now inserted. 
Local and state indebtedness above a fixed amount must 
not be created, — a sharp antithesis to the genera! grant of 
power to legislatures in 1776. Thus the more evident 
details of a working administrative system were enu- 
merated, though with loose notions of their operation 
or trend. 

The country was awaking to industrial life. The peo- 
ple were attempting the first, the primitive development of 
its resources. State constitutions, like laws, follow but 
never lead public opinion, and in consequence are often 
behind the limes. The organic laws of the states from 
1800 to i860 arc an imperfect index to the industrial 
volume which was unrolling. Rather do these taws sug- 
gest the laborious efforts of men to adjust old theories 
to new conditions, with abundant evidence of the com- 
plexity of the civil problem. 

Of state sovereignty the new constitutions contained not 
one word, and, save the constitution of Maine, of 1820, 
none recognized the paramount authority of the national 
government. The last attempt to insert the claim of sov- 
ereignty in the organic law of an .American state was in 
Kansas in 1857, and this constitution was rejected both 
by Congress and the people of the state. But federal rela- 
tions had become clearer to the people than in the eight- 
eenth century. In all new stales public officers must be 
citizens of the United States and must be inducted into 
office under an oath of allegiance to the general govern- 
ment. The acquisition of the vast domain between the 
Mississippi and the Pacific transformed the United States 
into a world power, and as the West was settled and the 
resources of the country were developed, the idea of 
nationality became clearer to all the people. Their 
thoughts moved more readily toward the capital city, 
Washington, and Congress, than to their state capitals 
and the legislatures. The President personified a higher 
authority than that of governor. The national courts were 
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the last resort in interstate and federal cases. And in the 
eyes of the world the American people were a nation. 

However splendid the annals of a commonwealth, those 
annals were only chapters in the history of the United 
States.^ 

^ For a detailed account of the constitutional development of the 
states during this period, see the author's "Constitutional History of 
the American People, 1776-1850/' 2 vols. Harper & Bros., 1898. 
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CHAPTER XT 



INTERPRETATION OF PRINCIPLES 



Shortly before his death, President Jolin Adams told a 
son of John Marshall that the appointment of his father 
as chief-justice of the United States was the proudest 
act of his administration. The appointment was made on 
the last day of January, 1801, and Marshall served as 
chief-justice thirty-four years, during which time he may 
be said to have enunciated the principles of the Constitu- 
tion and lo have laid judicially the foundations of Ameri- 
can organic law. He was at the age of forty-five at the 
time of his appointment, and was perhaps surpassed in 
mere learning by several distinguished lawyers then in 
active practice. He has never been equalled by other 
American jurists in his faculty of discriminating prin- 
ciples and comprehending moral and l^^al rights. Wil- 
liam Pinckney anticipated the judgment of posterity when 
he said that Marshall was born to be chief-justice of any 
country in which he lived. As a judge, he derived great 
assistance from the arguments of counsel, and the supreme 
court of his day was enlightened by the learning of Web- 
ster, of IngersoU. of Pinckney, and of Choate, and of a 
large company of counsellors scarcely less famed. The 
cases which came before him may be said to have involved 
the fate of the national government. In the disposition of 
all of them his intellect shone with a brilliancy which has 
penetrated later times. 

There is no doubt that Marshall's political opinions 
affected his decisions. He had supported the Constitution 
in the Virginia ratifying convention, and was recognized 
as one of the leaders of the federalist party. He took 
a broad and philosophical view of our national system, 
and interpreted it as one established for all time. While 
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he was chief -justice, sixty-one decisions involving consti- 
tutional questions were handed down by the court, and 
of these thirty-six were given by him. " A constitution," 
said he, in one of these decisions, " is formed for ages to 
come, and is destined to approach immortahty as nearly 
as human institutions can approach it." ' The immortal- 
ity which he bespoke for the Constitution invests his 
decisions interpreting it. Not one principle which he 
laid down has ever been shaken, nor has one of his 
great decisions been reversed. Entrenched as is the su- 
preme court in our civil system, its decisions may long 
run counter to the doctrines of a party in power. This 
was the case throughout nearly the whole of Marshall's 
judicial service. Between his decisions and the doctrines 
of the Democratic- Republican.^ there was nothing in com- 
mon, and his decisions were given, as it were, between 
two extremes, Jefferson and Jackson. Could the Jeffer- 
sonians have abolished the court or changed the life ten- 
ure of its members to a tenure for years, it may well be 
doubted whether the Constitution would ever have re- 
ceived that national interpretation which distinguishes all 
of Marshall's decisions. 

Perhaps the most remarkable fact pertaining to these 
decisions and to the administration of the general govern- 
ment by the democratic party from John Adams to Lin- 
coln, was the survival of the principles as laid down in 
" The Federalist." and Ihe abandonment by the people of 
many doctrines held by the democratic parly during its 
early years. The most famous decision by Marshall's 
successor was in the Dred Scott cage,* and that was speed- 
ily overruled by the results of the civil war. After the 
inauguration of President Lincoln, and the death of Chief- 
Justice Taney in 1864, the national executive and judiciary 
may be said to have held in common Marshall's views 
of the scope, character, and purpose of the Constitution. 
During the long period from the death of Marshall in 
1835 to the appointment of Chief-Justice Chase in 1864. 
during which time the able and upright Taney was chief- 
justice, the national executive and judiciarj' were in sym- 
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pathy, and may be said to have interpreted the Constitution 
strictly according to its letter, and, generally speaking, 
according to the doctrines of the Jeffersonian school. 
But during this long period of twenty-eight years the 
supreme court did not reverse any of Marshall's decisions 
excepting indirectly in the Dred Scott case in 1857, and in 
this it was rather the dictum of the court than its judicial 
opinion which would neutralize Marshall's doctrine of 
the national character of the federal government. After 
the civil war the supreme court adhered closely to Mar- 
shall's principles of construction. 

The court, prior to the appointment of Marshall as chief- 
justice, had existed eleven years, and had handed down 
decisions in six cases in which the Constitution had been 
construed. The most important of these cases was de- 
cided in 1794.' when the court maintained the supremacy 
of the national government and the right of a citizen to 
sue a state. But the decision, as we know, was soon over- 
ruled by the adoption of the eleventh amendment." Mar- 
shall found the Constitution an almost unknown political 
quantity. He came as it were a new force in American 
government, and at the most opportune time. 

The first case in which a court had declared void a 
law conflicting with the Constitution, had been decided 
in Rhode Island' only fifteen years before Marshall's 
appointment, and the decision was almost an innovation 
in judicial history. In 1803, he sustained the principle* 
in considering the right of one Marbury to a judicial 
office to which he had been appointed by President Adams, 
his appointment having been confirmed by the Senate, and 
his commission made out, signed, and sealed, but not de- 
livered. He held that Marbury had a legal right to the 
oflSce, and also that the provision of the judiciary act of 
1789, which purported to give the supreme court original 
jurisdiction in such a case, was not warranted by the Con- 
stitution. The decision was of the highest importance, 
for it tended to establish the principle that the courts have 

> Chiiholm p. Georgia, z Dillis. 480. 

* See chap, vi, pp. 103-106. 
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jurisdiction to determine the constitutionality of acts which 
come before them in due course of law. Thus a broad 
distinction was laid down between the Constitution and 
laws that mig^ht be enacted by Congress. That it was tlie 
right and duty of the judicial department to say what the 
law is. was clearly laid down. In other words, the Consti- 
tution was the paramount law of the land. The decision 
was at every point corrective of the doctrine of the Ken- 
tucky and Virginia resolutions, and was in itself an 
augury of the long stru^le for sovereignty which began 
soon after the enunciation of the doctrine of 1898, The 
decision was also of importance because it established 
the rank of the judicial department as co-ordinate with 
that of the executive or of the legislative. It declared that 
the Constitution had provided a tribunal for its final con- 
struction and for that of the laws and treaties of the 
nation.' 

Having laid down the principle of national sovereignty, 
Marshall tn later decisions deduced important corollaries 
from it- As the supreme law of the land, it outlined the 
characteristic distinction between the government of the 
Union and that of the states, and its language spoke not 
only the authority of the American people but also of the 
states themselves. Therefore the national government 
has authority to protect itself and execute its laws in all 
cases. The Constitution was formed for all time; and 
though its course cannot always be tranquil it is pro- 
vided with the means of self-preservation. Being thus 
a national government in ever>' respect.' its departments, 
— the executive, legislative, and judiciary, — are organ- 
ized to act accordingly ; whence it followed that Congress 
must possess the choice of means in making all laws which 
it might think necessary and proper, and the choice of 
means in carrying into execution the powers vested by the 
Constitution in the national government, or in any of its 
departments.* 
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The principle involved was expressed by the chief-jua- 
lice in the following words : " Let the end be legitimate, 
let it be within the scope of the Constitution, and all 
means which are proper, which are plainly adapted to 
that end, which are not prohibited, but consist with the 
letter and spirit of the Constitution, are constitutional." ' 
Because the national government possesses sovereign 
power, it can acquire territory either by conquest or 
treaty,* and thus the constitutionality of the treaty under 
which Louisiana was acquired was sustained.' As the 
nation has sovereign power, the states cannot, by taxation 
or otherwise, impede its operation, or in any way control 
the exercise of its authority.' The force of this decision 
is clear. If the states could tax an agent of the national 
government, they could destroy that agency; and if they 
could destroy one agency, ihen they could destroy all. 
The American people, said Marshall, did not design to 
make the government dependent on the states. Because 
of its own sovereign powers, the national government 
could regulate the interstate commerce of the country, and 
all state laws conflicting with acts of Congress on the 
subject were inoperative.' From this principle of the 
power of the national government to regulate commerce, 
the supreme court has never departed.' 

During the forty years following the adoption of the 
Constitution many public questions were practically set- 
tled by political interpretation, but others by very famous 
decisions which the court handed down. It held that it 
could declare an act of Congress unconstitutional, but that 
it could not point out the proper remedy for defects in 
an act.' This was the first great decision determining 
the jurisdiction of the federal courts. No less important 
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was its decision, that it eoulii pronounce a state law uncon- 
stitutional, and that it was the final ju<lgt; of the validity 
of a treaty.* So, too, the court defined its jurisdiction 
to include cases in which a state was a party and in which 
a right under the Constitution is involved.' Tlie decisions 
also fully maintained the powers of Congress, whether 
expressed or implied ; thus, it could establish territorial 
governments, or create a corporation like the bank, and 
could do all those things which in its judgment were 
necessary and proper to promote the general welfare.' 

Shortly after the Missouri compromise, a great decision 
sustained the constitutionality of the act creating the bank, 
holding that the general government could protect the 
bank against invidious state l^islation.' The character 
and extent of the powers entrusted to the executive were 
fully defined soon after the time of the Missouri com- 
promise, in the decision that the President of the United 
Stales is the judge whether it is expedient to call out 
the militia to prevent insurrection or repel invasion.' 
The position of the states in the American system of 
government was also clearly defined. No sute legislature 
might annul a judgment of a United Stales court" or 
repudiate its own grants,' or pass legislation violating con- 
tracts either private ' or public' All these decisions save 
one" were by Chief-Justice Marshall. They clearly and, 
as time proved, permanently defined the constitutional 
boundaries of the great departments of our government. 

N'o less important was Marshall's clear elucidation of 
tile principle of contracts and of the sanctity of their 
obligation. Though the principle is embodied in the 
words, ■' no state shall pass any law impairing the obli- 

' Martin V. HonW* Leiwe, i Whealon. 304 (1816). 
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943 A CONSTITUTIONAL HISTORY OF 

gation of contracts," and it would seem at first reading 
that no statement could be clearer, it was reserved for 
Marshall first to explore the recesses of the principle 
and bring its full meaning to light.' The case involving 
the principle of contracts which attracted the greatest 
popular attention was that of Dartmouth College, in 1819, 
It was of no more intrinsic imixirtance than some other 
cases in which Marshall sustained the principle involved, 
but the brilliant argument of counsel, particularly Web- 
ster's, and the wide application of the decision to multi- 
tudinous matters growing out of contracts, have rescued 
the case from oblivion, and have given it primary impor- 
tance. The great learning and eloquence of the counsel 
in the case, the character of the court, and the magnitude 
of the principle involved, make the case the leading one 
in our constitutional history establishing the inviolability 
of contracts. 

Though ever watchful of the sovereign character and 
paramount rights of the national government, Marshall 
was equally careful to recognize the true position of the 
states and their relation to the national system. He never 
departed from the principle of residuary sovereignty which 
Hamilton had laid down in " The Federalist," and which 
he himself had advocated in the Virginia ratifying con- 
vention. Within its own sphere a state is as supreme as 
is Congress in national affairs.* His decisions in this re- 
spect are the precedents for Chief-Justice Chase's famous 
decision in later times, that the Union is an indestructible 
union of indestructible states.' 

In Marshall's time much was said of the strict con- 
struction of the Constitution. " What do gentlemen mean 
by a strict construction?" inquired he, in one of his 
greatest decisions, rendered in 1824. " If they contend 
only against that enlarged construction which would 
extend words beyond their natural and obvious import, 

' Fletcher i-. Peck. 6 Cranch, 87 (1810): New Jersey v. Wilson. 7 
Ctanch. 164 (lSi})i Slurgcs v. Crown inshield. 4 Wheaton, iji (18:9): 
Ogden I'. Siundcn, i: Whealon. 332 (1817): Dissenting opinion by 
Hanhall: Truileea of Danmoulh College v. Woodward, 4 Wheaton, 
5iS{igi9); Providence Bankr. billings, 4 Peters, 514 (1S30). 
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wc may question ihe application of the term, but should 
not controvert the principle. If they contend for that 
narrow construction which, in support of some theory 
not to be found in the Constitution, would deny to the 
government those powers which the words of the grant, 
as usually understoml, import, and which are consistent 
with the general views and objects of the instrument, — 
for that narrow construction which would cripple the 
government and render it unequal to the object for which 
it is declared to be instituted, and which the powers given 
as fairly understood render it competent, — then we can- 
not observe the propriety of this strict construction, or 
adopt it as the rule by which the Constitution is to be ex- 
pounded." ' Marshall's principle of construing the Con- 
stitution is here clearly set forth : namely, to render it 
equal to the objects for which it was instituted, according 
to its own language. This is identical with the principle 
of Hamihon's well known political maxim, — that the 
means must be adapted to the end proposed. 

It was very fortunate for the American people that a 
man of Marshall's capacity and character was at the head 
of the supreme court during the critical period when the 
national government was in process of organization and 
the foundations of our civil system were not known to the 
people. The country was no less fortunate in his asso- 
ciates, most of whom, during nearly the whole of his 
judicial life, sustained him. Had the supreme court 
leaned toward a strict construction of national authority 
during the first forty years of our history, there is little 
doubt that the general government would have been re- 
duced to a mere agency for the states. 

The closing years of Marshall's life were disturbed by 
changes in the court which threatened to overthrow the 
principles which he had laid down. The long continued 
triumph of the democratic party, beginning with the 
election of Jefferson to the presidency in 1800, culminated 
toward the close of Marshall's hfe in the election of 
Jackson,' and the transformation of the supreme court 
into a body of strict constructionists. Nearly all of Mar- 
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shall's associates at the time of his appointment as chief- 
justice held political sentiments in sympathy with his own, 
but their successors, appointed by democratic presidents, 
were men of a different political school. Thus, by 1830 
the court was so reorganized, by appointments to fill 
vacancies caused by the deatlis of Marshall's earlier asso- 
ciates, that he stood almost alone. The appointment of 
his successor, Roger B, Taney, in 1835, by President 
Jackson, completed the change, and for the next twenty- 
five years the court was as democratic as under Marshall 
it had been federalist in its decisions. But during this 
long period of Taney's incumbency, fewer cases of the 
rank of those which Marshall had decided reached the 
court. Though the principle of the obligation of contracts 
was sustained, the court did not carry it so far as Mar- 
shall carried it in the Dartmouth College case, but left 
the state governments a larger discretionary power.' 

Mr. Justice Story, who ranks with Marshall as a jurist. 
dissented from the opinion of Oiief-Justice Taney in one 
of these cases.' holding that it departed from the principle 
laid down in the earlier cases. The court avoided political 
questions, at least during the earlier years of Taney's 
term. In one case, the celebrated boundary controversy 
between Rhode Island and Massachusetts, the chief-justice 
sustained the jurisdiction of the United States courts over 
such controversies.* In another case, growing out of a 
provision in the constitution of Mississippi of 1832. pro- 
hibiting the introduction of slaves into that state as mer- 
chandise, or for sale after the first of May of the following 
year, the court held that the constitution of the state was 
not self -executing, but required an act of the legislature 
to carry it into effect.* It was in this case that Webster 
advanced the argument that as the legislature of Missis- 
sippi had made no prohibitory law on the sale of slaves 
introduced into the stale in a manner contrary to its 
constitution until 1837. therefore the act was unconstitu- 



■ In Charles River Xitiilgf p. Waiien Bridge, l 



■ The State of Rhode Island v. The 5me o[ MusadiUMlta, 
6s; ; a« alao Luihet p. Bordtn. 7 Hovi-ard. i. 
* Grove* V. .Slaughter, l j Peters, 449. 



Peleft, 410 (18371. 

Peteri, 





THE UNITED STATES 



lional by the clause in the federal ConstJhition which gives 
to Congress the power to regulate commerce. 

A case of great interest arose in 1842,' involving the 
constitutionality of the fugntivi^ slave law nf 1793, and 
the manner of its execution. Mr. Justice Story and the 
majority of the court held that the authority to make laws 
relating to " fugitives from labor " rested exclusively in 
Congress. This identified the national government with 
slavery, and made it one of the chief comer-stones in 
the national civil structure. The chief-justice dissented, 
holding that the duty of executing the law, and of pro- 
tecting the privileges and immunities of the citizens of the 
different states under it, rested with them. The political 
conclusions of these decisions were necessarily very dif- 
ferent. If the chief -justice was right, then the fate of 
the fugitive slave law rested practically with the states: 
a doctrine very unpalatable to extreme slavocrats, who had 
ever insisted that it was the primary duty of the federal 
government to protect slavery in all its interests. 

The dissenting opinion of Mr. Justice McLean in this 
case was quickly utilized by the Liberty party as a consti- 
tutional foundation for its anti-slavery doctrines. The 
party declared its approval of the doctrine " maintained 
by slave-holding jurists, that slavery is against natural 
rights and strictly local, and that its existence and contin- 
uance rest on no other support than state legislation, and 
not on any authority of Congress."* There was a strik- 
ing analogy here to the tactics of the Democratic- Repub- 
licans in 1796. when they based their state sovereignty 
doctrine on the dissenting opinion of Mr. Justice Iredell 
in the case.' in which he held that a sovereign state could 
not be sued. Out of the claim of the Liberty party grew 
the doctrine which at last triumphed in the election of 
Mr. Lincoln. — that slavery was a local institution. The 
democratic -republican advocacy of the principle of Ire- 
dell's dissenting opinion culminated in the adoption of 
the eleventh amendment. The advocacy of the anli-slav- 

' PriBB t', The Commnnneallh of PennsylmnU, l6 Petcis, SJ9. 
■ Liberty Party. Buffalo platform, Auguil 30, 1843. 
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ery principles of the Liberty party culminated at last in the 
adoption of the thirteenth amendment. 

Marshal! had clearly outlined the character of the 
national government, and as clearly, though less in detail, 
that of the states. Taney repeatedly emphasized the equal 
rights of the states and their sovereignty within their 
respective spheres of action. He held that it would be con- 
trary to the first principles on which the Union had been 
formed to confine these rights to the Atlantic states, and 
to deny them to citizens dwelling on the Great Lakes 
or the navigable streams flowing through the western 
states.' The great object of the framers, he said, was 
to secure " a perfect equality in the rights and privileges 
of the citizens of the different states ; not only in the laws 
of the general government but in the mode of administer- 
ing them." The tone of Taney's decisions has, unfortu- 
nately, been taken almost wholly from his decision in the 
Dred Scott case.* Unquestionably that case, as events 
proved, was the most celebrated which came before him. 
The issue at law involved no more than a question of 
jurisdiction, and had this issue been strictly considered 
the court would have done no more than to dismiss the 
case and leave it as it had been determined by the supreme 
court of Missouri ; but the desire of the judges to give 
peace to the country led them to depart from a decision 
strictly resting on the legal matters involved and to enter 
upon a political excursion. 

In contrast to Marshall's notable decisions on American 
nationality, Taney now held, in the Dred Scott case, that 
the United Slates were not for all purposes a nation ; and 
in contrast to Marshall's broad construction of the powers 
of Congress, he now decided that Congress had no power 
to restrict slavery, and therefore that the ordinance of 
1787, the Missouri compromise of 1820, and the multi- 
tudinous acts incorporating their provisions, were uncon- 
stitutional. Soon after the Dred Scott decision, the court 
sustained the constitutionality of the fugitive slave law of 
1850 ; * but the decision was speedily overruled by events. 

' Geneisee Chief v. Filihugh, t 
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The strict construction of the Constitution, as contained 
in the Dred Scott decision, was continued in a number 
of later cases.' 

In almost the last case in which Chief-Justice Taney 
sat,' he denied the authority of President Lincoln to sus- 
pend the writ of habeas corpus at his discretion, holding 
that its suspension must be by an act of Congress. This 
decision, rendered in April. 1861, was at once giveii a 
poUtical construction at the North. There could no longer 
be doubt that the chief-justice and the President disagreed 
fundamentally on the principles of constitutional inter- 
pretation. The habeas corpus case gave rise to a very 
wide discussion. The President's supporters took issue 
with the court, and the supporters of the chief-justice took 
issue with the President, The majority of northern peo- 
ple who made any examination of the case held to the 
President's view of it. " The Constitution," said he, " con- 
templates the question (the suspension of the habcai 
corpus) as likely to occur for decision, but it docs not 
expressly declare who is to decide it By necessary impli- 
cation, when rebellion or invasion comes, the decision is 
to be made from time to time ; and I think the man whom 
for the time the people have imder the Constitution made 
the commander-in-chief of their army and navy is the 
man who holds the power and bears the responsibility of 
making it. If he uses the power justly, the people will 
probably justify him; if he abuses it. he is in their hands 
to be dealt with by all the modes Ihey have reserved to 
themselves in the Constitution."* 

Soon after the civil war. the supreme court decided that 
the President cannot suspend the writ, but may be author- 
ized lo do so by Congress.* President Lincoln's suspen- 
sion of the writ was almost immediately ratified by Con- 
gress. He had acted in accordance with the principle 
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that in time of public danger, so imminent and grave as to 
admit of no other remedy, the President, as the chief exec- 
utive and commander-in-chief of the armies of the United 
States, is justified in suspending the writ, under the pres- 
sure of visible public necessity. Congress merely did its 
duty in passing the act ratifying the President's conduct,^ 

As Marshall's opinions v^-ere characterized by a liberal 
construction of the Constitution, so Taney's were distin- 
guished by a construction correspondingly strict. If it 
can be said that Taney had judicial predilections, he 
leaned toward the states rather than the United States. 
No more learned or upright judge has ever sat in the 
supreme court. He sought to maintain the even balance 
of the judicial scales. His later decisions, especially in 
the Dred Scott and Merryman cases, were so speedily 
reversed by the civil war that they possess only historical 
interest. It is clear that the trend of decisions in the 
highest court in the land were, from the opening of the 
nineteenth century to the years of Lincoln's admin- 
istration, toward an interpretation of principles of gov- 
ernment such as was first given in " The Federalist." 
Tile supremacy of the national government was main- 
tained. This conclusion aided immeasurably in preparing 
the way for the abolition of slavery. We can see this 
now. The currents of national life were set strong 
toward industrial freedom. Conscious of the direction 
of the flow, a large portion of the American people, in 
1857, considered the decision of the court in the Dred 
Scott case as an anachronism. Yet that decision was 
already the law in more than half the states in the Union. 

Equality in condition might seem afar off, when the 
highest court in the country was pronouncing such 
equahty unlawful. And the prospect of realizing that 
condition seemed forever closed by the laws and constitu- 
tions of the majority of states in the Union. There was, 
for practical purposes, however, a mighty force which our 
supreme judicial tribunal had fully recognized: the power 
of the people themselves to amend the system of govern- 
ment which the Fathers had instituted. This force, which 
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tilt founders of the government had recognized as one of 
the chief comcr-stones, is essentially moral, and therefore 
essentially social. It has been called the principle or right 
of revolution ; a belter name is the right of adaptation. 
And it was the capacity of the American people to apply 
this principle in the crisis of 1860-1865 which ranks them 
as worthy descendants of the generation by whom the 
republic was founded. 

As the years pass, and the mighty events crowded into 
the years of civil war are seen in their right perspective, 
the changes then wrought in the popular ideal of repub- 
lican government are recognized as an adaptation ; a civil 
adjustment, such as may be likened to the adaptation of 
fauna and flora to climate or gc<:^aphical area. The 
law of evolution determines the course of government 
among men, as it determines the condition of society from 
a^ to age. Adaptation, civil adjustments, are not made 
without struggles, revolutions, or even death. 

In vain may statesmen legislate, judges decide, and 
rulers decree, if their will is contrary to the shaping law 
of adaptation. They who win fame among their fellows 
because of ihc triumph of their ideas are they whose ideas 
were in harmony with the overruling principle in govern- 
ment, the principle of adaptation. 

Seer in this light, the organism which we call govern- 
ment is a natural condition : society is essentially an expo- 
nent of the moral order. Popular government in America 
is not a fiction agreed upon by a dominant pohtical power. 
It is not a mechanical device, attempted by men to protect 
the weak from the strong. If this is not true, then comes 
chaos. 

Looking again into the most important decisions of the 
supreme court, one is cheered by the light they shed. The 
supremacy of justice, the law of jware. the rights of men, 
are the theme. We venerate the name of John Marshall 
because his thought, like Washington's and Lincoln's, was 
profoundly humane. 

The large orbit of ihe moral order, which their thought 
pursues, seems the fitting course of national life. 
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CHAPTER XII 



AHENDMKNT 



Let us resume the narrative of the evolution of political 
and civil ideas at the point in the prelude of war at which 
we delayed to consider the organization of the common- 
wealths and the interpretation of the Constitution by the 
courts. 

On the 14th of December, 1863, James M. Ashley, of 
Ohio, offered an amendment in the House abolishing slav- 
ery, and on the nth of January following, John B. Hen- 
derson, of Missouri, offered a similar one in the Senate. 
The Henderson amendment and one offered by Senator 
Sumner were referred to the judiciary committee, which 
on the loth of February reported an amendment in the 
language of the ordinance of 1787. Senator Henry Wil- 
son, later Vice-president of the United States, who repre- 
sented the moderate anti-slavery sentiment of the country, 
pronounced the proposed amendment " the crowning act 
of a series restricting the extension of slavery." Senator 
Saulsbury, of Delaware, denounced it as unconstitutional 
and " beyond the power of the general government." 
The requisite number of states, he said, could not be found 
to ratify it; if the federal troops were removed from the 
South, not fifty of its citizens would approve the amend- 
ment, or recognize the authority of Congress. Senator 
Henderson, speaking for the border states, answered tliat 
war had changed the opinions of loyal slave owners there ; 
they now agreed that the price of union must be the abo- 
lition of slavery. Sumner wished the amendment to read, 
"all persons are equal before the law," — a phraseology 
taken from the first constitution of France. But his col- 
leagues believed that the language of the French constitu- 
tion could not be made applicable to America, but that the 
language of the ordinance of 1787, which was well set- 
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tied by the couns, &liould be followed. The amentl- 
ment was adopted in the Senate by a vote of thirty-eight 
to six, and was sent to the House, but there received no 
attention for seven weeks. When at last it was briefly 
debated, the discussion disclosed that though there would 
be votes enough to pass it as a resolution, there would 
be far loo few to adopt it as a constitutional amendment. 
Its opponents pronounced it a violation of the original 
compact between the states, and insisted that slavery, if 
abolished at all. must be abolished by the act of the states 
themselves. The final vote was reached on the 15th of 
June. During the call, Mr. Ashley, foreseeing the result, 
changed his vote to the negative, that he might submit a 
motion for reconsideration at the proper time,' 

During the week preceding the final vote, the national 
republican convention had t^-en in session at Baltimore. 
Senator E. D. Morgan, of New York, in calling it to 
order, asserted that the convention would fail of its mis- 
sion if it did not demand a prohibitory amendment : a 
sentiment received with applause, and embodied in the 
party platform. It was soon known that the idea origi- 
nated with Mr. Lincoln. The President was thus renom- 
inated on a platform pledging the republican party to the 
adoption of an abolition amendment, and Itis re-election 
was interpreted as popular approval of an abolition policy. 
In due time Mr. Ashley gave notice of reconsideration, 
and on the 6th of January, 1865, again proposed the joint 
resolution, defending it in a speech of great power. Rati- 
fication by twenty-seven states was necessary, but he 
claimed that ratification by three-fourths of the states 
recognized by Congress would be sufficient- Much was 
said against the amendment: that it would centralize 
authority in the general government : that it would violate 
the rights of the states and would drive the loyal slave- 
holding states out of the Union. It was answered that 
the amendment was both necessary and expedient. The 
principal objection was stated by George H. Pendleton, 
of Ohio, the late democratic candidate for Vice- president, 
who argued that even if three-fourths of the states rati- 

I Tlie vote ttoml 93 jrew, 6^ najii 13 ibmiL 
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fied the amendment, this action would not make the 
amendment obligatory upon any state which might choose 
to resist it. 

In his message, December 6, 1864. the President re- 
marlted on the recent failure of the amendment in the 
House, and recommended its reconsideration and passage. 
The November elections, he said, had shown almost cer- 
tainly that the next Congress would pass the measure if 
this one did not ; and as it was to be passed, then the sooner 
the better, Holman, of Indiana, one of the most influ- 
ential Democratic members, saw in the amendment the 
entering wedge to the extension of the suffrage to the 
negro. As slavery was dead, he thought the amendment 
imnecessary and a dangerous precedent without benefit. 
The vote was cast on the 31st of January. Colfax, the 
Speaker, was the last member to vote, and he voted in 
the affirmative. The amendment was passed, but the 
victory was not strictly a party victory. Seventeen Dem- 
ocrats had voted with the Repubhcans, and eight Demo- 
crats who absented themselves and were not paired had 
contributed to its adoption. As is not infrequent in the 
passage of important resolutions, some members, less pa- 
triotic than selfish, had been influenced lo withdraw their 
opposition by the promise of important offices for their 
friends, and of the adoption of legislation in which they 
were interested.' 

On the 1st of February the President signed the joint 
resolution and it went forth to the states. Illinois ratified 
on the same day that the President signed the amendment. 
By the 7th of April, twenty states had ratified, including 
Maryland, West Virginia, Virginia, Missouri, Louisiana, 
and Tennessee. Amidst the joyous prt^ess of the 
amendment, Lincoln, its real author, was assassinated, and 
Andrew Johnson became president. On the 29th of May 
the new President appointed provisional governors in 
seven of the insurrectionary states, and began the task of 
carrying out a policy of recon si ruction. He advised each 
governor to call a convention that should frame a new 
state constitution and restore the state to its former federal 

I Nicolajr and Hani's Lincoln, vol. x, p. 84. 
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relations. Fourleeti classes of persons were excepted from 
the benefit of the proclamation of amnesty which the Presi- 
dent now issued- This proclamation had been prepared by 
President Lincoln, and his successor issued it without al- 
teration. Mississippi was the first to convene,' Governor 
Sharkey advised the delegates to submit to tlie results of 
the war and to harmoiiize all difficuhies. The sentiment of 
the convention was not ardently responsive to the Presi- 
dent's appeal. The delegates insisted that slavery had been 
abolished by force, and therefore that the United States 
onght to take care of the freedmen. The convention com- 
plained of the presence of negro soldiers in the slate as 
a source of social disturbance. Tlic popular feeling was 
that all the blacks, in a general way, now belonged to 
the whites, and that they could expect no favors from their 
former masters. The freedmen were now considere<l as 
free persons of color had been considered before the war. 
They were a people without a country. The effort of 
northern people to open churches and schools for them 
at the South was resented. 

In his amnesty proclamation, and in his proclamation 
inviting the southern states to n-organize their govern- 
ments. President Johnson had said nothing of negro suf- 
frage, but he suggested privately to Governor Sharkey 
the expediency of extending the right to vote to all per- 
sons of color who could read and who owned real estate 
valued at no less than two hundred and fifty dollars.* 
F!ul the governor, knowing that the suggestion was pre- 
mature, did not submit it to the convention. It is doubt- 
ful whether any northern state at this time, excepting 
perhaps New Hampshire, Vermont, or Massachusetts, 
would have given equal suffrage lo the black man. New 
York had refused to do so in i860, and refused again 
eight years later. 

The Mississippi convention adopted an amendment 
abolishing slavery and declared the ordinance of secession 
null and void. But there was a strong parly which 
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thought that the prohibitory atnendmeni shoiikl have 
preamble declaring ihal slavery was abohshed in the state 
because it had already been abolished there by the action 
of the general government. The members had a horror 
of negro equality; they could not tolerate the thought of 
negro government. Now that slavery was abolished, 
would not negro suffrage soon be foisted upon them ? The 
United Stales should compensate loyal men at the South 
for property lost during the war, and in justice should 
compensate the slave owners. 

President Johnson had held out the hope that the rati- 
iication of the thirteenth amendment by Mississippi would 
practically restore the state to the Union. The convention 
would make the condition that, as the compensation for 
ratification, the representatives and senators of the state 
should be admitted to Congress. But an astute member 
observed that if the South wished to get back into the 
Union speedily, and to unite with the conservative party 
at the North in a struggle to control the next presidential 
election, it should not attempt to impose conditions ; other- 
wise the northern radicals would keep the state out of the 
union. Give the negro the security of liberty and prop- 
erty, but go no further. The conservative delegates 
thought that they detected in the second clause of the 
proposed amenilment something that might be destructive 
to the South. Under the power " to enforce the amend- 
ment by appropriate legislation," might not Congress 
attempt to extend the franchise to the negro? 

Meanwhile Alabama, South Carolina. North Carolina. 
Georgia, and Florida had elected delegates to conventions, 
and these assembled during September and October, 1865. 
Texas convened in February following. The Mississippi 
del^ates had expressed the sentiments of the people of 
the Gulf states: Slavery was dead because of the fatal 
blow which the federal government had struck, but the 
South should be compensated for its loss. In Alabama 
there was no doubt of the adoption of the amendment 
abolishing slavery ; the only question was whether to make 
its acceptance conditional. The vote was reached on the 
2 1 St of August, and slavery was declared abolished. 
When the Mississippi convention abolished slavery in the 
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stale it refused to take action on the ihirteenlli amendment, 
and not until December did the legislature take up the 
question, when, in the form of a long committee report,' 
similar to reports adopted by the legislatures of Delaware 
and Kentucky, it declared the amendment a violation of 
the reserved rights of the states, untimely, and not free 
from the latent purpose of elevating the negro race to 
social and political equality with the white race. 

But the insuperable objection to the amendment was 
that it ■" broke down the efficient authority and sovereignty 
of the state over its internal and domestic affairs." The 
refusal of the legislature to ratify the amendment delayed 
the restoration of the state to the Union and continued it 
under federal military rule. The Alabama legislature rat- 
ified the amendment almost unanimously two days before 
the legislature of Mississippi adopted its unfavorable 
report. The governor of the state, Parsons, was anxious 
that Secretary Seward might announce it as the twenty- 
seventh to ratify, which, if true, would, as the secretary 
said, " fill up the complement of two-thirds and make the 
amendment a part of the organic law of the land." But 
the consent of two more states was necessary. Alabama 
was the twenty-fifth state to ratify and the thirtieth to 
abolish slavery. 

In South Carolina, as in the other late insurrectionary 
states, there was no money to defray the expense of re- 
storing federal relations, and they were defrayed by the 
national government. It was no less difficult to secure * 
capable convention in South Carolina than in other south- 
em states, BO few were its citizens who could be elected 
delegates, by the conditions of the President's proclama- 
tion. In order to have a convention, the President found 
it necessary to send pardons to twenty of the delegates 
chosen. It assembled in September,' an<l proceeded to 
re-organiie the state government. The independent tone 
of its debates was somewhat paradoxical, the delegates 
appearing to think that they could yet regulate the con- 
dition of the African race to suit themselves. On the first 
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day of the session, John A. Inglis, who, as chairman of 
the committee, had rejwrted the ordinance of secession 
on the 20th of December, j86o, introduced an ordinance 
to abolish slavery. The language of the ordinance was 
the subject of much discussion. Should it not declare 
that the slaves had been emancipated by federal authority? 
The institution could never be re-established in the state. 
Finally, in language which simply declared slavery abol- 
ished, the ordinance was passed almost unanimously.* 
A new constitution for the state was also adopted, by 
which, though slavery was abolished, all persons of Afri- 
can race were excluded from the basis of representation. 
Meanwhile the President had become anxious over the 
dilatory proceedings, and had telegraphed Governor 
Perry, that if the convention was acting in good faith, 
the legislature ought immediately to ratify the amend- 
ment. This it did on the 13th of November, but with 
the provision that any attempt by Congress to legislate on 
the political condition of the negro would be unconstitu- 
tional and in conflict with the President's policy as out- 
lined in his aiTinesty proclamation. 

The President found it more difficult to secure a conven- 
tion in North Carolina than in Mississippi or South Caro- 
lina; but one finally assembled on the 2d of October.' 
The ordinance of secession was repealed, and slavery was 
abolished by a unanimous vote," but there was no approach 
to unanimity on any other subject. The President's anxi- 
ety for the amendment was soon relieved by the legisla- 
ture, which, with but six dissenting votes, ratified the 
thirteenth amendment on the ist of December. 

A convention was out of the question in Georgia if the 
President's proclamation was to be strictly construed. 
But having declared his willingness to grant a pardon 
to all in the slate who deserved pardon, the President 
made it possible for the Milledgeville convention to meet 
on the 2ist of October with a full list of delegates. The 
most distinguished member was Herschel V. Johnson, 
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the candidate for Vice-president wiili Stephen A. Douglas 
in i860. Georgia complied witli tlie President's policy 
difFcrent]y froni any of its neighbors. It abolished slav- 
ery, not by an ordinance, but by inserting a prohibitory 
clause in the bill of righis of the new constitution of the 
state. But it did this with a sense of necessity. Just a 
month before the convention adjourned, the legislature, 
without debate, ratified the thirteenth amendment almost 
unanimously.' Georgia was the twenty-seventh state to 
ratify, and on the 18th of December, 1865, Secretary Sew- 
ard, by proclamation, announced that the amendment had 
become a part of the Constitution. Oregon, California, 
and Florida ratified in December, New Jersey and Iowa 
in January. 18(36; tiut Texas did not ratify till four years 
later, and Delaware and Kentucky rejecicd the amend- 
ment. 

At the time the amendment was ratified, the negro pop- 
ulation of the country numbered a little more than five 
millions, of whom four and one-half millions had shortly 
I>efore been slaves. Government North and South was 
distinctively the white man's. Free persons of color were 
here and there allowed to vole, but were nowhere suffered 
to hold office. Emancipation and abolition were forced 
upon the South : they were the results of the war ; but 
the stoutest southern heart might well tremble at the 
thought of four millions of enfranchised slaves suddenly 
let loose amidst a scarcely larger white population. Pres- 
ident Johnson had held out the hope to the South that 
its ratification of the amendment abolishing slavery would 
restore it to its former federal relations. — a condition as 
bitter as inflexible. In every southern stale which had 
ratified the amendment, there had been heard a voice of 
warning against any attempt to extend the elective fran- 
chise to the negro. In only one state, Texas, did a dele- 
gate suggest the admission of the negro to the right to 
vote at some future time.' But the refusal of Texas to 
ratify the amendment showed the prevailing sentiment 
in the state. 
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With the exception of four northern states, all the others 
North and South had ever been hostile to negro suffrage, 
The thirteenth amendment secured freedom to nearly five 
milhons of human beings. There were now above a mil- 
hon male negroes over the age of twenty-one years, and 
excepting about sixty-two thousand all these were in the 
former slave-holding states. If the franchise was ex- 
tended to them, for every negro voter at Ihe South there 
would be two whites, but at the North eighty-four whites. 
There were more negroes than whites in South Carolina 
and Mississippi. The races were about equal in Louisiana, 
and nearly so in Florida, Georgia, and Alabama. Presi- 
dent Johnson held that the southern states which had 
ratified the thirteenth amendment were entitled to resume 
their place in the federal system. He disclaimed any con- 
stitutional authority to extend ihe elective franchise to 
the negro, and believed, although he had suggested the 
experiment to Governor Sharkey, that it was not yet time 
for so radical a change. Each state should act as it 
thought best in the matter. Congress had no power to 
make the extension. 

The President undoubtedly had the letter of the Con- 
stitution and the laws and practices of government, 
both state and national, on his side: hut .the abolition of 
slavery raised a new problem in the solution of which 
these laws and precedents were of little use. The southern 
legislatures which convened under the provisional gov- 
ernments of 1865 passed many acts affecting the status of 
the frcedmen. As a body of laws, these acts discriminated 
against the negro, but they were a most liberal departure 
from the old slave code. At the time they were made, 
negroes did not stand on an equality with white men in 
any stale in the Union. The problem of making the polit- 
ical condition of whites and blacks equal affected every 
commonwealth in the Union. It provoked a counter-rev- 
olution which has not to this day ceased. 

The belief at the South that Congress was responsible 
for the negro was held by Congress itself, in whose hands 
it took Ihe form of the civil rights bill, presented by 
Lyman Trumbull, of Illinois, in the Senate on the sth of 
January, 1866. Its advocates declared it next in impor- 
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tance to the thirteenth amendment. Its purpose was to 
obliterate all discrimination against the n^ro. On the 
13th of March it passed, and was promptly vetoed by the 
President on the ground that Congress had no power to 
confer state citizenship. The negro, he said, was not 
qualified to vote or to stand on an equality with the 
white man. Moreover, eleven of the thirty-six states 
were as yet unrepresented in Congress, and these were 
the ones most deeply concerned in the whole question. 
But the President's chief objection to the bill was to its 
invasion of the rights and immunities of the states. By 
a very large majority in both branches, the bill was passed 
over the veto.' !i was the first great act of congressional 
legislation on behalf of the .^f^ican race. 

In July. Congress, by joint resolution, restored Ten- 
nessee to her federal relations. Though Johnson signed 
the resolution, he objected to it as " anomalous, unneces- 
sary, and inexpedient," claiming that as Tennessee had 
ratified the thirteenth amendment, and its action had been 
acceptetl bj' Congress, the state was already in the Union. 
(>n the 8th of January, 1867, Congress conferred the right 
10 vote on negroes in the District of Columbia. The 
President vetoed the bill as " inexpedient and forcing negro 
suffrage upon the inhabitants of the District." He used 
the argument against it which had been often heard in 
constitutional conventions, — that to allow negroes to vote 
would invite multitudes of them inio a state ; but Congress 
passed the bill over the veto. 

There was a striking analogy between this act. which 
gave negroes in the District of Columbia the right to vote, 
and the act abolishing slavery in the District of Columbia 
and the territories, which had preceded the joint resolu- 
tion that became the thirteenth amendment. Congress 
now followed the suffrage act by another," — that in 
territories of the United States the right to vote should 
not be denied " on account of race, color, or previous con- 
dition of servitude." It became a law without the Presi- 
dent's signature. lis first application was to Nebraska, 
which had already been organized as a territory. The 
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legislature of this territory in February, 1866, submitted a 
constitution to the people, which was ratified, but it lim- 
ited the right to vote to white persons. Congress promptly 
amended the former enabling act for Nebraska, so that 
the territory could not be admitted until the elective fran- 
chise " should not be denied to any person on account of 
race or color, except Indians not taxed," and its legisla- 
ture, by a solemn public act, should assent to the con- 
ditions. Thus the precedent of Missouri in 1820 was 
applied strictly to Nebraska in 1867. The Nebraska bill 
was returned by the President with a veto message. He 
denied the authority of Congress to impose the electoral 
condition; for from the foundations of the government, 
each state had been left free to determine the quahfications 
of the voter. The whole matter, therefore, should be left 
to the decision of the people of Nebraska. But the bill 
was passed over the veto by a large majority in both 
houses. Nebraska complied with the condition, and was 
admitted as Missouri had been admitted in 1821.' 

While Congress was effecting these radical changes, it 
was also engaged in discussing an amendment to the Con- 
stitution which would secure civil and political rights to 
the African race. To this end a joint committee of recon- 
struction had been appointed, consisting of six members 
of the Senate and nine members of the House.-' Both 
before and after its appointment, many amendments were 
proposed in both Houses, involving the issues of recon- 
struction, namely, the extension of the franchise to the 
negro, the repudiation of the Confederate debt, the estab- 
lishing of the basis of representation, and the definition 
of eligibility to office. Finally the joint committee com- 
bined the essentials of the many amendments which were 
offered in a joint resolution, which, modified through 
debate, became the fourteenth amendment, and was sent 
to the states for ratification. 

This amendment, in the form of a resolution, was pre- 
sented to the House on the 30th of April by Thaddeus 
Stevens, the chairman of the House committee. It con- 
sisted of four parts: the first, forbidding the slates to 

> See p. 148. ■ Dewnbet 13, 1865. 
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abridge the privileges or immunities of citizens of the 
United States: the second, enlarging the basis of repre- 
sentation by including within it all persons excepting^ 
Indians not taxed ; in case of the denial of the elective 
franchise to any male citizen duly quaUfied, except for 
participation in rebellion or for other crimes, the basis of 
representation in the state should be proportionately re- 
duced ; the third, excluding all participants in the rebellion 
from the right to vote for members of Congress or presi- 
dential electors until July 4, 1870: and the fourth, repudi- 
ating the Confederate debt and all claims for loss of slaves. 
The debate covered a wide field. Supporters of the reso- 
lution held with John A. Bingham, of Ohio, that as all 
citizens of the United States were now free men. no state 
had the right to abridge their privileges and immunities. 
If a state persisted in discriminating against one class of 
the population, a corresponding decrease in the number 
of its representatives in Congress would be the just conse- 
quence. Moreover, such an arrangement would be an 
inducement to the southern states to extend the suffrage 
to the negroes, as it would increase the number of their 
representatives in Congress. The repudiation of the Con- 
federate debt and of all claims for the loss of slaves was 
due to the ijeople of the country ; it, too, was an act of 
justice. 

The opponents of the measure, ably led by Samuel J. 
Randall, of PennsyU-ania, maintained that it violated the 
policy of discrimination which had always been exercised 
by the states, each of which should be left free to regulate 
the franchise. If the United States could interfere in 
behalf of one group of rights, it would soon be tearing 
down every barrier. The amendment would make an 
entire change in the basis of representation, and this, too, 
while eleven southern states were excluded from repre- 
sentation in Congress. " The President." said Mr. Ran- 
dall. " has steadily pursued Mr. Lincoln's policy. The 
states are in the Union ; indeed, ihcy have never been out 
of it : they have declared their ordinances of secession null 
and void and are legally entitled to representation. The 
amendment involves the whole issue of reconstruction and 
means war, and not peace." James A. Garfield wished the 
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resolution amended so as to forever exclude all persons 
who had voluntarily adhered to the southern Confederacy, 
or given it aid or comfort, from holding any office of 
trust or profit under the government of the United States.' 
But the House refused to make any change, and passed the 
resolution as reported by the committee." 

More than two weeks elapsed before the resolution was 
taken up in the Senate. Senator Howard, of Michigan, 
proposed several changes, the history of which has iden- 
tified his name with the fourteenth amendment. It should 
define United States citizens and those qualified to hold 
office under die United States or in a state, and should 
declare the inviolability of the national debt. The How- 
ard amendments had been carefully considered in caucus, 
and were now submitted to Congress as the opinion of the 
republican leaders. The definition of United States citi- 
zenship) was taken bodily from the civil rights law, and 
Howard argued that it would settle a great question long 
in need of settlement in the jurisprudence of the country. 
It was objected that this definition of United States citi- 
zenship would include Indians and Mongolians. But the 
objection was not sufficient to stand, and Howard's amend- 
ment was agreed to. His second provision, " which," Sen- 
ator Fessenden said, " would prevent a state from saying 
that though a person is a citizen of the United States he 
is not a citizen of a state," was adopted with like unanim- 
ity of party support. Reverdy Johnson and other con- 
servative Democrats objected that the provision went too 
far. Hendricks, of Indiana, thought that the exclusion 
from office should be limited to those who had participated 
in the rebellion. But there was no strong opposition to 
the repudiation of the Confederate debt, and of claims for 
loss of slave property. 

Plainly there was much heterogeneous matter in the 
Howard resolution, but the grand committee, knowing 
well the party strength behind them, sagaciously combined 
the propositions so that all should stand or fall tc^ether. 
The opposition, therefore, was out-manceuvred. It might 
object to particular propositions, but the fate of one would 
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be the fate of all : because of the great republican majority 
in both houses, the adoption of each was a foregone con- 
clusion, though had each been presented separately the 
vote might not have been the same. The stock argument 
of the Democrats against the amendment was the plain 
assumption by Congress of the right to prescribe electoral 
qualihcations. On the 31st of May a test vote, thirty 
yeas and ten nays, disclosed the strength of parties in 
the Senate, and from this lime opposition to the amend- 
ment was perfunctory. On the Stli of June tlie joint reso- 
lution, as amended by Senator Howard, received the vote 
of two-thirds of the Senate.' Five days later Thaddeus 
Stevens presented the Senate resolution to Ihe House, at 
the same time announcing that the Republican members 
of the grand committee were unanimously in favor of the 
resolution and were willing that the vole should be taken 
at once. He congratulated the House that the privileges 
and immunities of every citizen were now to be extended to 
a race hitherto outlawed. It had been the dream of his 
life, he said, to see racial discrimination obliterated. 
Schuyler Colfax, the Speaker, put the question of concur- 
rence, and the amendment was adopted.' 

The attitude of the republican party toward the ques- 
tions involved was well defined by the joint committee on 
reconstruction in its report- submitted to Congress on the 
day when it offered the amendment. The President, so 
ran the report, had inaugurated mihtary rule in the South. 
The provisional governors whom he had appointed had 
no authority to organize civil governments, for this power 
bt'loiiged exclusively to Congress. The President's act 
meant no more than that he would withdraw military rule 
just in proportion as the southern people manifested a 
disposition to preserve order and to establish civil govern- 
ments. Congress was not in possession of the information 
that such governments had been organized. In all the 
insurrectionary states, excepting Tennessee and Arkansas, 
the elections had resulted in Ihe choice of men notoriously 
hostile to the L'nion : therefore it remained with Congress 
to say whether these states were restored to their federal 
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relations. In wa^ng- war against the Union, the southern 
states became subject to all the rules of war and of its 
ultimate consequences. The question whether these states 
were in the Union or out of it was an unprofitable abstrac- 
tion. It was a question for Congress to decide. The 
thirteenth amendment had abolished slavery but left the 
freedmen In an anomalous condition. Congress could 
not abandon them without first securing them their rights 
as citizens. The fourteenth amendment now proposed 
embodied the policy of Congress toward the southern 
states. 

But this was not all. Congress proceeded to criticise 
the President's policy to restore the South to the Union. 
The southern conventions had all been irr^ular. The 
South had shown no disposition to change its opinions, 
but with very few exceptions had elected as senators and 
representatives in Congress men who had actively partici- 
pated in the rebellion. Thus the South was not in a 
repentant state. It showed no disposition to place the 
colored race, though composing two-fifths of its popula- 
tion, upon terms of equality with the while race. On the 
contrary, the South exhibited on every hand intense hos- 
tihty to the national government, and an equally intense 
love for the late Confederacy. 

Confronted with such evidence as this, Congress felt 
itself forced to the conclusion that the states lately in 
rebellion were disorganized communities without civil 
government and without constitutions and other forms 
by virtue of which political relations could legally exist 
between them and the federal government.' 

But the democratic minority of the joint committee 
held to another view ; the states had never been out of 
the Union, they had complied with every demand of the 
national government ; they had amended their constitutions 
and ratified the thirteenth amendment; they had elected 
senators and representatives who were entitled to their 
seats in Congress, Secession, tested by the ordeal of battle, 
had failed, and the South utterly abandoned it as an im- 
practicable doctrine. Tliesc conflicting opinions within 
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the committee accurately reflected opinion outside of 
Congress, and the two great parties of the country had 
marshalled their hosts accordingly. 

The prospect of llic ratification of the amendment was 
not assuring. New iingland might be counted on favor- 
ably, but the border states and the whole South were sure 
to reject it: the West would probably ratify. New York 
was hostile to negro suffrage, and would probably reject 
the amendment. Ohio, Indiana. California, and Nevada 
were hostile. The consent of thirty states was necessary, 
therefore it was not without anxiety that the republican 
Congress sent the amendment forth to the states, At the 
North its ratification was made a party issue,' and as the 
Republicans controlled most of the legislatures it was 
ratified. The democratic members of the New Jersey 
senate refused to vote on the amendment, and the result 
was, practically, an adverse action. Oregon ratified by 
a majority of one. 

In seven northern states ' the Republicans at this time 
were uniting their forces to oWitcrate the word " white" 
from the constitutions. Minnesota had recently rejected 
an amendment to its constitution granting impartial suf- 
frage, but it adopted the fourteenth amendment, A large 
portion of Pennsylvania, especially the eastern counties, 
was hostile to negro suffrage, but the legislature ratified. 
Nebraska adopted it on the 15th of June, 1867. which was 
a year lacking a day from the time when the amendment 
passed Congress. Twenty-two states had now approved 
it. including Tennessee. West Virginia, and Missouri. But 
in the fifteen southern states it had been almost unani- 
mously rejected. Their legislatures. largely under the 
direction of the governors, had taken the ground that the 
South, having had no part in preparing the amendment, 
should not be asked to adopt it. As it had been prepared 
irregularly, its validity might well be doubted, even if it 
were ratified. Its adoption would signify that the Con- 
stitution was at the mercy of whatever party might be 
strongest for the time being. 

■ Tbii 18 shown in the pUlfonna of tbe Slate Conventlotii ; tee (h» 
Tribune Almuiaci fnr iS66-iit69. 

* New York, PcnaarlTania, Ohio, Michigan, WiicoDiin, MimMSOta, 
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The attitude of the South was exemplified by North 
Carolina, whose legisiature, in rejecting the amendment, 
adopted the unfavorable report of the joint select com- 
mittee of both houses.' The report went over the whole 
ground in controversy; namely, the exclusion of the 
southern states from representation in Congress ; the origin 
of the amendment ; its doubtful constitutionality ; its re- 
pugnance to the constitutions, laws, and practices of the 
southern states ; and above all, its invasion of the exclusive 
right of a state to regulate the suffrage. Moreover, it 
was destined solely to affect the South and to disfranchise 
a large and the most intelligent portion of its population. 
Its provision respecting the federal debt was superfluous, 
as the honest intention of the people was to pay it. As 
it empowered Congress to enforce all its provisions by 
appropriate legislation, it opened wide the door for sec- 
tional interference with a subject wholly beyond the range 
of federal legislation. In brief, the amendment indicated 
that the federal government had radically changed, and 
now tlireatened to concentrate all power and dignity within 
itself aTid to swallow up the states. 

No less hostile were the legislatures of Delaware. 
Maryland, and Kentucky, which in elaborate resolutions 
declared against the amendment as violating state sov- 
ereignty and forcing negro suffrage on the people. Lou- 
isiana and Texas look no action. Thus, in the spring of 
1868, the amendment stood rejected by nearly one-half the 
states in the Union. 

Meanwhile testimony had been accumulating before 
Congress as to the condition of public affairs at the South. 
The committee on reconstruction had gathered a mass of 
evidence, alt given under oath, which proved unparalleled 
acts of hostility and cruelty had been committed at the 
South toward the freedmen. Special committees were 
appointed, each of which thoroughly investigated the sub- 
ject in charge, and in due time laid its report before Con- 
gress. Tile terrible aggregate was more than sufficient 
to compel Congress to enter upon a policy of reconstruc- 
tion. A system of peonage had been substituted for 

1 December 13, 1S661 Pamphlet, Raleigh, 16 pp. 
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slavery in parts of the South. Congress, on the 2d of 
March, 1867, abolished and prohibited the system every- 
where in the Union. But the day of the enactment of this 
humane law is memorable for the enactment of the first 
reconstruction act, " to provide for the more efficient gov- 
ernment of the rebel states." The act divided the South 
into five military districts, and put each district under 
martial law. The purpose of the act was to estabhsh state 
governments, republican in form. As soon as any of the 
laie Confederate stales organized 3 government in con- 
formity to that of the Ifnited States in all respects, and 
adopted a constitution acceptable to Congress, and the 
slate legislature ratified the fourteenth amendment. Con- 
gress would admit representatives and senators from ihat 
state. The President vetoed the bill, " because," he said. 
" it makes the military paramount to the civil authority." 
He denied that no legal governments existed in the South. 
and asserted that Congress was intent upon creating there, 
instead, an absolute despotism. But notwithstanding his 
objections, the bill passed. 

In a supplementary act, passed on the 23d of ^!arch, 
Congress required that the new constitutions at the South 
must be ratified, each by a majority of the whole vote in 
a state, at least one-half of the voters voting. This also 
was passed over the President's veto. In July, a second 
supplementary act was passed, which pronounced all the 
governments in the ten insurrectionary states illegal, and 
authorized the appointment of negroes to serve as mem- 
bers of boards of registration.' The President vetoed the 
bill for reasons he had given before. A contest had now 
begun between Congress and the President, and raged 
during the remainder of his administration. 

Negro suffrage was almost as objectionable to the North 
as to the South. Maryland, in 1867, adopted a new con- 
stitution limiting the suffrage to while men, and Michigan 
in the same year rejected a constitution which proposed 
to give the negro llic right lo vote. New York assembled 
in one of the .-iblest of conventions,' and discussed negro 
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suffrage at great length ; but under the guiding hand of 
its democratic leaders, shifted upon the people the respon- 
sibihty of deciding on negro suffrage. In the November 
election of 1869, the electors refused, by a majority of 
forty thousand votes, to abolish the property qualification 
required of colored men by the constitution of 1821. 
Thus, while Congress was attempting to compel the south- 
ern states to adopt negro suffrage, Maryland, Michigan, 
and New York, to which the reconstruction acts did not 
apply, were rejecting the principle. 

The first state to convene under the reconstruction acts 
was Alabama.' The registration showed a majority of fif- 
teen thousand for a convention ; but nearly all the whiles 
had refused to vote. The negroes voted as in the other 
slates in the South, — by virtue of the provision of the 
reconstruction acts, and under the protection of federal 
troops. The Alabama delegates framed a constitution, 
but it failed of ratification by about eight thousand votes, 
though seventy thousand had been cast in its favor. The 
clause in the reconstruction acts, which required that a 
constitution must be ratified by at least one-half the voters, 
was devised to protect the colored vote, but the hostile 
whites knew that they could defeat the law by remaining 
away from the polls. In order to save the work already 
accomplished in reconstruction in Alabama. Thaddeus 
Stevens, on the iilh of March, reported a second supple- 
mentary act, to the recon si ruction law, providing that 
henceforth the adoption or rejection of a constitution by 
a southern state should be determined by the majority of 
the votes cast,' Stevens's proposition became law. 

It was now practically impossible for a southern state 
to escape the adoption of a constitution to which its white 
citizens were opposed, and from this time reconstruction 
ran on speedily. The state conventions, for which the 
negjoes voted unanimously, enrolled many negro dele- 
gates. The result was the production of a body of state 
constitutions made in strict conformity to the reconstruc- 
tion acts. But tlie martial hand of Congress could not 
change the opinions of ihe intelligent white men of the 
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South, who looked upon (he wliole procedure as tyrannical 
and unconstitutional. In each convention there was a 
vigorous minority opposed to negro suffrage, who did not 
hesitate to teJl the negro that he was unfit hy nature to 
participate in civil government; who declared that the 
whole motive of Congress in thus dragooning the South 
into a compliance with the fourteenth amendment was 
simply partisan in order that the Republicans, for a time 
in power, might control, through the negro vole, those 
lately in rebellion. But the minority was powerless, except 
to talk and to enter its protest on the journals. Tn every 
slate it voted and acted against negro suffrage. 

The registration in South Carolina showed nearly twice 
as many black as while volers.' All the blacks voted for 
a convention, and the two thousand whites who voted, 
voted against it. Nearly two-thirds of the delegates 
chosen were negroes. Never was there a more curious 
spectacle than that of 1868 in the state of South Carolina, 
which a liltle more than eight years before had inaugu- 
rated a secession movement in a convention of stave 
owners. There now assembled, at Charleston, to form a 
constitution, si.xty-three nc^oes and thirty-four white 
men. No less curious was the history of the constitution 
which they formed; it continued in force until 1895, out- 
lasting every other reconstruction constitution. Every 
convention which assembled by authority of the recon- 
stniction laws, was the scene of more or less disorder and 
violence. The members usually undertook to act as a 
legislature as well as a constitutional convention, and also 
at the same time to play the part of a pohtical convention. 
Thus, they formed state constitutions, enacted ordinances, 
and ran a pohtical campaign. The Soulh CaroHna con- 
vention nominated a state ticket, which was elected in due 
time. 

The Florida convention speedily fell to quarrelling, and 
finally divided into two factions, each of which organized 
as a convention. At last, by the intervention of General 
Meade, a compromise was effected and a constitution was 
adopted. The reconstruction acls were carried out with 

1 78,981 blacks. 4£,}46 while*. 
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difficulty everywhere in the South, and especially in Texas, 
where a reign of terror prevailed, and a convention would 
have been utterly impossible had it not been for the pres- 
ence of federal troops. The state officials corroborated 
Ihe appalling reports, which had already reached Congress, 
of the lawless condition of Texas, and no evidence of the 
carnival of crime was more discouraging than that given 
by the a Homey -general, William Alexander, His testi- 
mony, and that of other state officials, as well as the testi- 
mony of the special committee appointed by the convention 
itself, showed that crime had never before been so rampant 
nor lawlessness so wide-spread. The people had been 
forced to take their protection into their own hands. The 
condition of Texas differed only in degree from that of 
other parts of the South. 

Meanwhile legislatures had been ratifying the four- 
teenth amendment. Nebraska adopted it in June.' and 
was followed by Iowa in April of the following year.* 
Arkansas ratified unanimously,^ and by a special act of 
Congress was readmitted to ihc Union. Florida, North 
Carolina, South Carolina, and Louisiana ratified by the 
gth of July; Alabama ratified on the 13th. Individual 
bills for the admission of these states were immediately 
reported in Congress. The Republicans supported and the 
Democrats opposed them, for reasons which the respective 
parties had given when supporting or opposing the recon- 
struction acts. 

Ohio, Oregon, and New Jersey withdrew their rati- 
fication of the amendment, and Delaware, Maryland. 
Kentucky, and California rejected it outright. But its 
adoption by Alabama enabled the secretary of state, Wil- 
liam H. Seward, to announce its ratification conditionally; 
if the original adoption by Ohio and New Jersey was to be 
considered as in force, the fourteenth amendment had been 
ratified by three-fourths of the states in the Union.' On 
the 2ist of July, Congress adopted a joint resolution, of 
which John Sherman was the author, declaring the amend- 
ment a part of the Constitution, and instructing Seward to 

• April 6. rRG8. 
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issue the necessary proclamation. Thus ihe states of New 
Jersey and Ohio were counted as having ratified. The 
adoption of the amendment by the southern states was 
immediately followed by proclamation of t]ie fact by the 
President, and by the passage of the " Omnibus Act " re- 
storing these stales to their federal relations. Virginia, 
Mississippi, and Texas had virtually rejected the amend- 
ment by refusing to entertain it. The senators and repre- 
sentatives of the South, excepting from these three states, 
were pemntled to take their seals in Congress on the 
25th of June, i8f>8. The South had not been represented 
in Congress for seven years. 

The ratification of the fourteenth amendment placed the 
reconstruction measures of Congress beyond repeal. But 
might they not be nullified by the southern people ? In one 
most important particular the amendment had failed : it 
had not induced the South to admit the negro lo the 
suffrage for the sake of securing a greater number of rep- 
resentatives in Congress. The South felt that the amend- 
ment had been forced upon it at the point of the bayonet, 
and that the negro had been made the instrument of 
coercion. Thus it happened that all haired of the amend- 
ment was now concentrated upon the unfortunate negro. 
On the 2isl of May, 1868, General Grant and Schuyler 
Colfax were nominated by the Republicans at Chicago, 
or a platform which approved the reconstruction policy 
of Congress. In July, at New York. Horatio Seymour and 
Francis P. Blair were nominated by the Democrats, on a 
platform which declared those acts " unconstitutional, 
reviilutionar\'. and void " : and that the control of the suf- 
frage " belonged exclusively lo the stales." Virginia, Mis- 
■Aissippi. and Texas did not participate in the election, and 
Ay a concurrent resolution Congress ruled that the electoral 
of Georgia should not be counted so as to affect the 
The election of CJranl and Colfax, and of a con- 
republican in both branches, by large majorities, 
constmed at once as proof that the majority of the 
lie of the country approved the reconstruction policy 

"he republican leaders now bestirred themselves to 
ikc scctire all that remained onccrlain. and particularly 
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to safeguard the right of citizens to vote " irrespective of 
race, color, or previous condition of servitude." A con- 
stitutional amendment to this effect had been proposed 
while the fourteenth was under discussion. The earliest 
proposition emanated from Senator Henderson of Mis- 
souri, who, on the 7th of March. 1867, had introduced a 
resolution which is of interest because it finally became 
the fifteenth amendmenl. But the attention of Congress 
was at that time concentrated on the fourteenth amend- 
ment, and the absorbing interests of reconstruction so 
dominated both houses, that not until six months after the 
fourteenth amendment bad become a part of the Consti- 
tution did Congress seriously take up the resolution for 
securing impartial suffrage. It was discussed in its every 
aspect. The question, though a part of the general recon- 
struction policy, was chfferent from any involved in the 
thirteenth and fourteenth amendments. Had Congress 
the right to pass a suffrage amendment? A very able 
discussion of this question followed. Each house passed 
a joint resolution, but finally the refusal of the House of 
Representatives to concur in the Senate amendments and 
the refusal of the Senate to recede from its position de- 
feated the amendment. The long debate apparently had 
come lo a lame and impotent conclusion.' 

The negative vote was scarcely announced in the Senate, 
however, before Senator Stewart, of Nevada, moved to 
take up the joint resolution which Senator Henderson, of 
Missouri, had at first proposed, and which had been 
dropped for the resolution lately sent up by the House. 
Though very weary of the debate, the Senate refused to 
adjourn. The members of each House knew very well 
that the majority were in favor of a suffrage amendment, 
and that the failure to pass one was due merely to disa- 
greement over the wording of the resolution. The matter 
had been discussed so long both Houses were in a queru- 
lous temper. Senator Howard wished an amendment that 
would clearly confer upon Congress the power to prescribe 
the qualifications of voters and office holders, both in the 
states and in the United States, but few of his colleagues 
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I prepared to support so radical a measure. Demo- 
cratic members, like Senator Hendricks, were convinced 
that an amendment of some kind would pass, and wished 
to make it as free from objections as possible. At last, 
after many attempts lo adopt an amendment in other 
forms, the Senate passed the Henderson resolution in its 
original form.' 

On the 20th of February, the House took up the Hender- 
son resolution, Bingham, of Ohio, moved lo amend it 
so as lo provide that the right of citizens of the United 
States to vote and to hold office should not be abridged or 
denied by any state on account of race, color, nativity, 
property, creed, or previous condition of servitude. This 
gave it nearly the form of the Senate amendmenl, which 
the House had just rejected. The end of the session was 
fast approaching, and the general sentiment was for a 
suffrage amendment, yet it seemed that none could be 
adopted. General Butler urged the House to concur with 
the Senate resolution lest nothing be done, and it be for- 
ever too late to pass an amendment. Boutwell, who con- 
trolled the time of the House, found more to object to in 
the modifications su^ested by his colleagues than to the 
Henderson resolution. Finally, on the 20th of February, 
Bingham's amended resolution was passed, and the House 
requested the concurrence of the Senate. 

In the Senate. Buckalew called his colleagues' attention 
to the fact that the resolution now did not differ substan- 
tially from the one which had originated with the Senate, 
and bad been lately rejected by the House. Agreement, 
therefore, was quite possible, and the Senate decided to 
ask for a conference. Senators Conkling, of New York, 
and Edmunds, of Vermont, were appointed managers on 
the part of the Senate, and Boutwell, of Massachusetts, 
Bingham, of Ohio, and General Logan, of Illinois, on the 
part of the house. On the 25lh, Boutwell made his 
report in a proposition, which, with the exception of three 
words,' was the same as that which had originated with 
the Senate. The rqxirt of Boutwcll's committee was 
accepted by a vote of one hundred and forty-five to forty- 
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four, Colfax, the Speaker, voting in the affirmative. On 
the following day the Senate also accepted the committee's 
report, and (mi tlie ad of March a concurrent resolution 
was adopted instructing the President to transmit the 
article to the executives of the states, as the proposed 
fifteenth amendment to the Constitution. 

The Republicans considered the amendment to be the 
crowning work of reconstruction. Its language had been 
used in the civil rights bill of April, 1866, and in the 
enabhng act for Wyoming, of July, 1868, both very recent 
precedents for so radical a measure. But the prospect of 
its adoption by the states was gloomy. Seven northern 
states had rejected negro suffrage within two years, and 
in five others the Democratic party might be strong 
enough to defeat the amendment. Even John Sherman, 
while defending the amendment in the Senate, had given 
warning of its possible defeat in Ohio. So uncertain was 
the prosiK;ct, Congress resolved to strengthen the chances 
of ratification by making the admission of Virginia, Mis- 
sissippi, and Texas to federal representation conditional 
on the adoption of the amendment by these states. The 
situation of the freedmen had become serious in the last 
two years. The reports of outrages unsurpassed in cruelty 
were accumulating from every part of the South. The 
most ominous reports were from Virginia, Mississippi, 
and Texas. 

The evidence submitted by the Texas constitutional 
convention * showed that that state was not ready for civil 
government. A rigorous act was passed by Congress on 
the i8th of February, 1869, affecting Virginia and Texas. 
All persons holding office under the provisional govern- 
ments in the states, who could not subscribe to the oath 
of loyalty under the reconstruction act of July, 1862, were 
to be removed, and the President was authorized to submit 
the constitutions, which had been framed in these states 
and in Mississippi, to the people that they might take a 
separate vote on certain objectionable clauses which the 
conventions had adopted. All the objectionable clauses 

' See its Journal. June isl-Aagoal 31, t868 ; December 7, 1868, Feb- 
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were repudiated, and the constitutions were adopted. On 
the 8th of October. 1869, Virginia ratified llie fourteenth 
and fifteenth amendments; Mississippi ratified buth on the 
iTlh of the following January, and on the l8tli of Febru- 
ary, 1870, the legislature of Texas, by joint resolution 
ratified the thirteenth, fourteenth, and fifteenth. These 
states were immediately admitted to representation in 
Congress. Texas had bet-n unrepresented since the illh 
of July, 1861, a period of nearly ten years. 

At the time Texas ratified the fifteenth amendment it 
had been approved by twenty-eight states. New York had 
ratified on the 14th of April, 1869, but the legislature, 
democralic in both branches, elected in the following 
autumn, straightway adopted a resolution, introduced by 
Tweed, of New York City, withdrawing the act of rati- 
fication. In May, Ohio rejected the amendment, but 
meanwhile, the Republicans, by a new election, having 
secured a majority in the legislature, the amendment was 
ratified on the 27th of January, 1870. On the iqth of 
February, Minnesota made up the number of ratifying 
slates required by the Constitution, and on the 30th of 
March, the Secretarj' of State announced that the amend- 
ment had become a part of the Constitution. Nearly a 
year later, on the 21st of February, New Jersey ratified. 
The amendment was rejected by Delaware, Maryland, 
Kentucky, Tennessee, Oregon, and California. 

The fifteenth amendment was passed by Congress to 
complete the civil reforms wrought by the war. In the 
light of our later history, it may seem to some that Con- 
gress should have gone further and submitted an amend- 
ment which would have given to the United Stales full 
aulhorily to define and regulate the right to vote and to 
hold office, and that such an amendment and no other 
would have prevented many subsequent evils which befell 
the negro at the South. But if we make a careful exami- 
nation of the condition of public affairs at the time of 
the submission of the iuurteenth and fifteenth amend- 
ments, we can understand the practical impossibihty of 
securing the adoption of more radical measures than 
tliose tfien adopted. The fifleenlh amendment would 
never have been raiificd had it not been for the coercive 
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reconstruction acts. The state of public affairs enabled 
Congress to compel tlie late insurrectionary states to ratify 
the amendments ; but the South ratified the thirteenth, 
partly in confidence that ratification would restore it to its 
federal relations, and partly because of the necessity of the 
situation. It ratified the fourteenth and fifteenth amend- 
ments under the coercion of reconstruction, — the coer- 
cion of the federal bayonet and of negro votes. 

At the North the ratification of the thirteenth amend- 
ment, abolishing slavery, was an easy matter, but the 
ratification of the fourteenth and fifteenth amendments 
was strictly a party procedure ; the Republicans favoring, 
the Democrats opposing them. 

The nomination of General Grant for the presidency, — 
and he was the most popular man in the nation, — greatly 
helped the fifteenth amendment at the North, for it was 
known that he supported the reconstruction policy of Con- 
gress. Seymour and Blair stood committed against this 
policy, and they received nearly two-fifths of the popular 
vote of the country, which may be said to indicate fairly 
the strength of the opposition to ihe fifteenth amendment. 
It may be said also, that this amendment was carried, in 
so far as the policy which it embodied was made an issue 
at the polls, by three hundred thousand votes in a total of 
nearly six millions.* But this vote recorded far more 
than the triumph of a party ; it recorded the triumph of 
a great principle in government and reversed the practice 
of the United States and of the states since their organi- 
sation, and overthrew many cherished traditions of the 
American people. The thirteenth, fourteenth, and fif- 
teenth amendments recorded in the most solemn manner 
a vital change in the American civil system. 

The adoption of the three amendments of the civil war 
period was an adaptation of the supreme written law of 
the country to the industrial and political demands of 
the American nation. They were a vindication of pop- 
ular government. In this adaptation no violence wai 
done to any principle of government which the founders 

' The popolM vote. Novtmber 3, 1868, slood for Cranl and Co]f»i. 
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of the American system ha<l advocated. Freedom ; 
representation. — which the amendments give to the negro 
race. — were recognized as essential to popular govern- 
ment in 1776. The amendments extended the rights hith- 
erto possessed and exercised by the white race in America 
to the black race. Adaptation was in this case an exten- 
sion of a privilege, — the right to vote ; and the recc^- 
nition of a right. — freedom and representation. 

The supreme law, by the addition of these amendments, 
reached a stage of adaptability to American conditions 
which may be said to approach completion. As a working 
plan of popular government this law now attained effi- 
ciency. The history of the growth of this supreme taw, 
— this national Constitution, — is the history of more than 1 
the evolution of a form of words. All the efficiency of I 
this Constitution might have been attained in another mode. 
The flexible English system comprehends and secures 
civil and industrial rights as completely as docs the inflex- 
ible American system. A written constitution like ours 
does not of itself make life and property secure. It i 
the administration of the law which tests the law, Ao 1 
administrative rule may appeal so favorably to a people ] 
that they will incorporate it in their constitution of gov- 
ernment. The constitution of Pennsylvania of 1873 pro- 
vides that no law shall be passed except by bill ; no bill 
shall be so altered on its passage through either House as 
to change its original purpose; no bill shall be considered 
unless referred to a committee, returned therefrom and 
printed for the use of the members ; every bill shall be 
read at length on three different days in each House; and 
all amendments shall be printed for the use of the mem- 
bers before the final vote on the bill is taken.' 

Each of these provisions is a transcript of the House I 
and Senate rule on the subject at the time this constitution 
was made. Every state constitution illustrates a similar 
adaptation. So, too, does the national Constitution. The 
thirteenth amendment is a transcript of a portion, and the 
most important portion, of the ordinance of 1787, Several 
sectjons of the national Constitution are tlic direct out- 

> Article lit, loclioiw I, 1,4. 
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growth of rules of Parliament, — such as the section de- 
fining the organization of the Houses, their rules of 
procedure and the rights and privileges of members.' 

Close analysis of a constitution of government, written 
or unwritten, discloses that the supreme law is a compo- 
sition of many laws which survive ; it is an embodiment of 
civil experience. An entirely new constitution is practi- 
cally impossible. It is not impossible that a constitution 
should carry meaningless and dead clauses, — an apposite 
illustration of which is afforded by existing state constitu- 
tions which describe the voter as a white man. No fewer 
than five states' still retain this discriminating word, 
though the discrimination was abolished in 187a by the 
adoption of the fifteenth amendment. Similar and no less 
notable vestiges of the old order may be found in every 
state constitution in force in America. Veneration of 
forms, the love of the immediate and familiar, and the 
unwillingness of conventions to evoke hostility to a pro- 
posed constitution contribute to retain words, phrases, 
and clauses the value of which is largely historical. Any 
constitution at any time in force in America, stripped of 
its strictly administrative and of its effete provisions, 
would become a brief statement of rights ; indeed, a brief 
bill of rights. But it is the administrative feature of a 
written constitution which gives it working value. The 
"ancient and undoubted rights" of men; the "natural 
rights of man," — of which so much was said at the 
time of the revolution, — are accepted by the mass of 
citizens in much the same spirit as they accept the ten 
commandments. It is the administrative changes and 
amendments which now stir the passions of men. The 
landmarks of the American civil system have been located. 
The problem now is to discover and utilize a system of 
administration which will realize for the citizen the rights 
and privileges expressed and implied in the principles. 

Thus it follows that the easier it is to amend a conslitu- 
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tion. the more frequently it is amended; a working rule 
which goes far to explain why. out of some eighteen hun- 
dred amendments which have been offered in Congress 
to the national Constitiiiion since 1789, only fifteen have 
been adopted. Yet since 1789 nearly one hundred state 
constitutions and above three hundred amendments to 
them have been ratified, the union increasing meanwhile 
from thirteen lo forty-five members. 

The difficulty in modifying the national plan of gov- 
ernment by adopting amendments has necessitated resort 
to administration, which means reading into the text of 
the supreme law a meaning which, had it been possible, 
would have been expressed by verbal change. The in- 
flexibility of the national Constitution has compelled polit- 
ical parties to depend on congressional legislation in order 
to adapt the national system to the needs of the country. 

Not so in the states. There the constitutions have 
been made as flexible, practically, as laws. Delaware 
alone of the states made a new constitution excessively 
difficult to change, but the almost impossible conditions 
fixed by the constitution of 1831 ' were met in 1896 and J 
the new constitution of 1897 was straightway prepared. ' 
No fetters of like kind can ever be forged again in aa 
American commonwealth. New York, Virginia, and 
Maryland made a new constitution possible once in twenty 
years.' But the conservatism of these stales and of Dela- 
ware was not cliaracteristic of American commonwealths. 
The newer communities, — those west of the original 
states. — placed few difficulties in the way of new consti- 
tutions. As frequently as the voters may will, the two 
Houses having voted a convention necessary, and the people 
having ratified this decision at the polls, Michigan auth- 
orized the calling of a convention once in sixteen years,* 

' Ailiclc IX. The difficulty in Delaware wai to obtain a majorily of 
Totes for a convention (i. t., of the higheil number o( votes cast in tb« 
state at any one of three general elections neal preceding the day of 
voting for a convention), and then to elect an aMcmbly which should 
"1 necessary." Amendment of the old cijQititutJiin 

; Maryland consti- 
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and New Hampshire every seven years.' The possibiHty, 
and. in some sections of the country, notably the West, 
the probability of frequent revision of the state consti- 
tution, practically transformed this instrument into a, 
code, which was responsive to changes in public opinion. 

It is to the states that we nvist turn if we desire to 
follow the evolution of government in America after 1870. 
Their constitutions register changes in the popular concept 
of the organic law. A civil war, itself a mighty revolu- 
tion, made possible the adoption of the thirteenth, four- 
teenth, and fifteenth amendments to the plan of the 
national government, and it may be affirmed that no 
equally radical change in that plan is prot)able save by the 
compulsion of events as imperiously dominating as were 
the causes of the civil war. The last three amendments 
were made in recognition of the changed condition of 
the negro race in America. That condition was both 
industrial and civil, and, therefore, political. The amend- 
ments confirmed the truth of judicial decisions, — that 
government in America as organized and administered 
down to 1870 was exclusively for the white race. To 
whatsoever extent persons of African blood participated 
in that government, the participation was exceptional, 
and not recognized by the supreme law of the land. It 
was local and not general in character. 

The iconoclastic amendments transformed slaves into 
United States citizens. This change revolutionized gov- 
ernment in all the states, but most radically in those which 
had been slave-holding. The necessity which the amend- 
ments, — or, more perfectly speaking, which the amended 
Constitution imposed on the people of the several states, 
— was to adapt local government to the newly recognized 
rights and the recently conferred privileges of the negro. 
The history of this adaptation comprises the critical chap- 
ter in the evolution of government in the southern states 
since the civil war. That evolution comprehends the 
organic laws which have been made since that war in the 
commonwealths to regulate the suffrage and the basis of 
representation. 

> Conitltution, 1791. 
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In the nortbem slates and in those organited and ad- 
mitted into the Union since the civil war. the evoKition 
of government followed a course which, in large measure, 
was prescribed by the economic conditions growing out 
of that war; but. in a deeper sense, growing out of the 
tendency of industrial life in such a country as ours. 
The rights of labor arc the chief factor in the civil evolu- 
tion of the North since i860. In a large and comprehen- 

vc sense these rights include all the rights in agitation 

ncc the civil war. But at the North the heavy hand 
of the race question was not felt. The race question at 
the South, the industrial question at the North, are the 
dual expression of doubt, difficulty, and change through 
which America has passed since the civil war. The years 
during which slavery was abolished and civil and pohtical 
rights were given to the negro, form the period of recon- 
struction, so called. On the 1st of April, 1870, all persons 
bom or naturalized in the United States and subject to its 
Jurisdiction were citizens of the United States and of the 
state in which they hved. and could not be denied the 
right to vote on account of race, color, or previous con- 
dition of servitude. Chinamen and Indians not taxed 
were not included. Less than five years earlier, slavery 
was not abolished, and only white persons and about half 
a million free persons of color were citizens. No parallel 
can be found in history to the civil and political change 
effected in the brief period of five years in America. 
A brief summary of the successive acts in this stupendous 
change shows its origin and extent : 

Congress, by law, August 6, 1S61, confiscated rebel 
property ; the ownership of slaves employed against the 
authority of the United States was declared forfeited.' 

General John C. Fremont issued a proclamation, August 
30. emancipating all slaves, the property, real or personal, 
of persons in Missouri who had taken up arms against 
the United States, or given its enemies aid or comfort. 
This proclamation was modified, by order of the President, 
so as to conform to the confiscation act of the 6th of 
August.* 

' Sutoica ai L>rE?, *oI. ili, p. 319. * Wu RbcotcU, vd. lil, p. 41& 
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Compensatory eniancipatioTi was urged upon Congress 
by the President in November; Delaware refused to at- 
tempt it, likewise Maryland, Virginia, Kentucky, and 
Missouri.' 

In April the United States and Great Britain concluded 
a treaty at Washington for the suppression of the slave 
trade.' 

General David Hunter, on May 9, declared forever free 
the slaves in Georgia, Florida, and South Carolina. The 
President ten days later repudiated the order officially.* 

Congress abolished slavery in all the territories of the 
United States, June 19, 1862.* 

On June 26, Congress abolished slavery in the District 
of Columbia, and repealed the law which excluded negro 
witnesses in judicial proceedings.' 

In July, Congress emancipated all slaves who escaped 
from masters engaged in insurrection. The President 
was authorized to employ freedmen in the suppression 
of the rebellion.' 

President Lincoln issued his preliminary emancipation 
proclamation, September 22, 18O2, that all persons held 
as slaves within any state the people of which should be 
in rebellion against the United States on the 1st of Jan- 
uary, 1863, should be "'then, thenceforward, and forever 
free." The final proclamation followed in January.' 

West Virginia, organized as a state during the period 
from May, 1861, to June, 18G3, was admitted into the 
Union.' Though a slave-holding state its constitution 
provided for gradual emancipation. The importation of 
slaves into the state was forbidden." 

Four former slave-holding slates adopted constitutions 
abolishing slavery: Arkansas, Virginia, Louisiana, and 
Maryland, the latter also declaring the paramount auth- 

' Lincoln's Worki, vol. ii, p. 91 ; 1E62, March 9, Statutes at Large, 
vol. lii. p. 132; Match 14, Id, p. 137 ; Id. p. 617. 

* Treaties and Conventions, p. 454. 

* Lincoln's Works, vol. ii, pp. 154, IJ5, 10$, 

* Statutes at Large, vol. zii, p. 43a. ' Id. p. 539. 

* Id. pp. J91, 59*- 

'' Lincolns Works, toI. ii, pp. 213, 114, 115, 337, 13S, 387, 388. 

* June ig, 1863. 

■ Constitution of West Virginia, Art. IX, sec 7. 
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ority of the United Slates. Louisiana empowered the leg- 
islature to extend the suffrage at discretion " to such other 
persons | negroes], citizens of the United States, as by 
military service, by taxation lo support the government, or 
by intellectual fiuiess, may be deemed entitled theretn." — 
a provision suggested by President Lincoln to Governor 
Hahn.' 

The republican party in convention at Baltimore renom- 
inated Lincoln and issued a platform, one clause of which 
demanded an amendment to the Constitution abolishing 
slavery, " as the cause and the strength of the rebellion." ■ 

Nevada was admitted as a free state, its constitution 
in its bill of rights declaring the paramount authority 
of the United States and its right to coerce a stale — the 
latter the only declaration of the kind found in an Ameri- 
can constitution.' 

Missouri and Tennessee abolished slavery in January, 
and on the ist of February Congress passed the resohilion 
known as the thirteenth amendment. It was ratified, 
according to a proclamation issued by the Secretary of 
State, William H. Seward, December 8, 1865. Among the 
ratifying states were Maryland, West Virginia, Virginia, 
Missouri, Louisiana, Tennessee. Arkansas, South Carolina, 
Alabama, North Carolina, tienrgia, and, shortly after the 
secretary's proclamation, Florida.* 

During the summer and autumn of 1865, " restoration " 
conventions assembled, in compliance with the proclama- 
tions of President Johnson, in Mississippi, Alabama, 
South Carolina, North Carolina, Florida, and Georgia, 
The constitutions promulgated abolished slavery, but 
excluded the negro from the basis of representation and 
from the franchise. President Johnson, in a letter to 
the provisional governor of Mississippi, William L, Shar- 

' 1864. Arkanias. Januarr 11, Comvemion JoomaJ; Virginia, March 
10. Jminial, pp. 17, 18: Loaiiiana, My 11. Debates, pp. lii.ttA: Con- 
Milulion, title iii, lec. 15; Maryland, Jiinc 74, Debatei, p. 74J, ConMitu- 
tion, DMlaration of Riehtt, Art. V j Lincoln'* Works, vol, li, p. 496. 

' June 7. McKee's Plalforms. p. 71, 

• Octolier 30. 1864, ConTcnt ion Debalei, p, jjj Conslitulion, Art. I, 
•ec. I. 

' t86j, Missouri, JuiDBry II. Joamal of Convention, p. 1^: Tcnne"ee, 
jMiDUy 14, Annual Crdopedii. 1864, p- 7^; Congra^onal Globe, iS6j, 
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key, urg^ the extension of the suffrage to negroes who 
could read and write the Constilution of the United States 
in EngUsh, who owned real estate of the value of two 
hundred and fifty dollars, and paid taxes, The President's 
recommendation was not made known to the convention. 
That body was uncompromisingly hostile to negro suf- 
frage, as was the convention in each of the six other 
states,' 

Congress, by the civil rights act of April 9, 1866, con- 
ferred citizenship upon the negro. The act was passed 
over the President's veto. Texas adopted a new constitu- 
tion abolishing slavery.^ 

Congress, on the 13th of June, passed a joint resolution 
known as the fourteenth amendment and submitted it to 
the states. It defined who are citizens of the United 
States and of the states, provided for the apportionment 
of representation among the whole number of persons in 
each state, disfranchised classes of persons who had par- 
ticipated in the rebellion, guaranteed the validity of the 
public debt, and declared illegal and void all debts, obli- 
gations, and claims incurred in aid of the rebellion or for 
the loss or emancipation of any slave. 

Congress gave negroes in the District of Columbia the 
right to vote, passing the act over the President's veto.' 
A few days later. Congress enacted that in territories of 
the United States thereafter organized, the right to vote 
should not be denied on account of race, color, or previous 
condition of servitude.' 

The act was extended to Nebraska as a condition of its 
admission. The people of that state had submitted a con- 
stitution to Congress by which the suffrage was restricted 
to white males. The legislature of the territory, on the 
20th of February, formally complied with the condition, 
and the state was admitted by proclamation of the Presi- 
dent March i, 1867. Its motto was significant of the 
great issue of the times : " Equality before the law." ' 

> For a deliited account of the " restnralion " conventions Bnd their 
work, see the author's "Conititutiooal History of the United Statu, 
1765-1895," vol. iii, p. iS7->32. 

' Statute! at Large, vol. xiv, p. 17. 

* January 8, 1867, Id. p. 375. , 

* tanuiiy 15, Id. 379. 

* Id. p. 391 : Richiu'dion vol. vi. p. 516. 
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On the day following tlie admission, the negro suffrage 
act of January 25th was extended to apply to the territory 
of Montana.' 

Congress abolished and forever prohibited peonage in 
the United States, and on the same day passed the first 
of the notable reconstruction acts by which the southern 
states were directed to establish governments republican 
in form. Every male person twcnly-one years of age or 
i citizen of the United States, was made an elector 
in the state in which he resided. The ^vernmenls insti- 
tuted in the states under the " restoration " constitutions 
were declared illegal. Defects in the reconstruction act 
were later corrected by Congress, by supplementary acts 
chiefly directed to the manner of calling the constilulional 
conventions, and to the ratification of the new constitu- 
tions, which should be by a majority of the votes cast. 
The important features of congressional reconstruction 
were the extension of the suffrage to the negroes within 
the states affected by the act, and also the extension to 
negroes of the right to hold office. It was by authority of 
these acts that negroes lately slaves, in the South, for the 
first time voted and held office. By the first constitution of 
North Carolina, 1776, and by that of Tennessee, 1796, free 
persons of color were entitled to vote. The privilt^e was 
abrc^ted in the latter state in 1834, and, in the former, 
a year later. There is no evidence that the technical in- 
clusion of free negroes as voters in these states was other 
than by accident and inadvertence. The reconstruction 
acts wrought an innovation in the suffrage and in the 
apportionment of represcntalion.' 

On July 28. 1868. the Secretary of State proclaimed that 
the fourteenth amendment had been ratified. It was re- 
jected by Delaware, Maryland, Kentucky. Mississippi, 
and Texas. During the years 1867 and 1868 the late 
Confederate states framed new constitutions which granted 
the suffrage to citizens of the United Stales, and appor- 
tioned representation without discrimination on account 
of race, color, or previous condition of servitude. Mich- 

t StatQIea it Larfc, vol. ai*, p. 416. 

• Much ». Id. pp. 4j8-<3o, 546 ; July 19, Id. vol. iv. p. 14 ; March 13, 
Idp.ii t»8.IIuch ir •* 



|J&-<jo. 546; Jl 
It, Id. p. 41. 
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igan, at (he April election of 1868, rejected a new con- 
stitution which conferred the suffrage on the negro; the 
question of suffrage extension being a special issue. By 
the adoption of the fourteenth amendment, the suffrage 
clauses in state constitutions were not changed. Thus 
the anomaly was presented of negro suffrage in the South, 
and exclusive white suffrage, except in three states, at the 
North. The negro at the South was a voter by force of 
the reconstruction acts. 

Would he remain a voter if they should be repealed?' 
Congress passed the resolution known as the fifteenth 
amendment,* which declares that the right of citizens of 
the United Stales to vote shall not be denied or abridged 
by the United States or by any state on account of race, 
color, or previous condition of servitude. On the 30th of 
March, 1870, the Secretary of State proclaimed that it had 
been ratified by the requisite number of states. It was 
rejected by Delaware. Maryland, Kentucky, Tennessee, 
Oregon, and Cahfornia. By virtue of this amendment 
the discriminating word "white" as a description of a 
voter in state constitutions was nullified. 

The fourteenth amendment defined who are citizens 
of the United States, and its main purpose was to establish 
the citizenship of the negro. It did not transfer to the 
national government the entire domain of civil right bc- 

' For a detailed accouni of ic construction. «ee ihc author's ■■ Conati- 
tutional History of the Uniied Slates, 1765-1895," vol. ill, book vi. 

The stale of public opinion ree"'<l'ne acgro suffrage at this time 
ma; be iinown from the platfoms of political parties as (ormulaled 
at the state conventions. The Republicatis favored, the Democrats 
opposed, the (ourleetith amendment. I^ee Republican conventions at 
Concord, N. H., January 3, 1K66; at Montpelier, Vi., June 2a, rS66: at 
Syracuse. N. V., September 5, 1867; at Springfield. Ill, Aoeust 8, 1867; 
at Topeka. Kan., September j, 1867 ; at Madison, Wis., ^ptember 4, 
1867; at Williamspott, Pa., June 36. 1867; at Worcester, Mnss., Sep- 
tember iz, 1S67 — all approve the policy of Congress. See Democratic 
convenlions, at Concord. N. H., February 7, 1866; Naihvillc, Tenn., 
February 12, 1866; Monlpelier, Vt., June 39, l8£6 ; Albany, N. V., Sep- 



[. 1867 ; Harrisburg, Pa., June I r, 1S67 : Worcester, Mass., October 14, 
1S67 — all disapproving Ibal policy, and especially the eiteiuion of the 
suffrage to the negro. 

The platforms are given in the Tribune Almanac, 186&-1867. 

' 1869, FebroMy J7 ; Globe, 1564. 
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longing previously to ihe states.' The fifteenth amend- 
ment did not confer the suffrage on any person ; it forbids 
discrimination against a citizen on account of ract-, color, 
or previous condition of servitude. Excepting qualifica- 
tions within these three, a state may impose any in regn- 
lating the suffrage.' 

The civil reorganization outlined by this brief summary 
of the organic changes in the plan of government in 
America from 1865 to 1870 constitutes the most critical 
experiment ever made by a free people. If we inquire 
for the reasons for this innovation, we must turn to the 
principle of " eqnahty before the law." which from the 
beginning was recognized as fundamental in the American 
system. A later generation has spoken with disapproba- 
tion of the congressional policy of reconstruction. It has 
been said that the Congress which executed that policy 
were actuated by selfish party motives ; that they failed 
to comprehend the incapacity of the negro for citizenship, 
and, consequently, by making him a citizen and endowing 
him with the suffrage they imperilled republican in.stitu- 
tions. This they did by forcing interracial hostility at 
the South, 

Of the nature of public opinion in America at the close 
of the civil war respecting the negro, there is ample evi- 
dence. The republican party was dominant, and its creed 
was sacred to its members, lis faith in the capacity 
of the negro to do Ihe duties nf a citizen was active 
and immeasurable. Its hunianilarianism was unt)Ounded. 
The rights of man so exalted in republics, this party be- 
lieved, included the negro, Participalion in government, 
education, protection, industry, would raise the negro in 
the scale, even out of the awful degradation of slavery. 

But there was another reason, — a reason enforced upon 
Congress by the overwhelming teslimony of innumerable 
witnesses. — the testimony of the reign of crime against 
the negro in the South at the close of the war and for 
ten years thereafter. A portion of this testimony is pre- 
served in some forty stout octavo volumes, published by 
Congress among the records of Ihe government. It is 

1 SbMBhlei HgBse Cun. 16 Wallace, 36. * See pp. yi^-iio. 



A CONSTITUTIONAL HISTORY OF 

with difficulty that one now perusing these terrible records 
can believe their truthfulness. Tlie crimes perpetrated, 
the cruelties practised, the exquisite miseries wrought 
Upon negroes suggest the horrors of the French revo- 
lution. Face to face with the condition of the negro, 
Congress, conscious of its responsibility, adopted a policy 
which it believed would restore order, by enabling the 
negro to protect himself. To do this he must be armed 
with the rights of citizenship. In a representative democ- 
racy like ours there was no other policy to follow. In a 
monarchy, or in an aristocracy, the protection of the negro 
might have been entrusted to a class, — as the ruling 
house, or the nobility. In a representative democracy 
each man must be a citizen and be able to protect himself. 

It has been said in criticism of Congress, that in extend- 
ing the suffrage to the negro the privilege might have been 
safeguarded by educational or properly qualifications, or 
by both. But to impose either qualification was practically 
impossible. Property qualifications had been tried during 
the earlier years of the states, and by common consent had 
after some thirty years' trial been abolished.' The oppo- 
nents of negro suffrage in 1866 did not advocate educa- 
tional or property qualifications for the negro. This oppo- 
sition was grounded on the theory that the negro is 
incapable of performing a citizen's duties. Neither prop- 
erty nor education would fit him for citizenship. He was 
a negro. 

Of the reconstruction constitutions one, and one only, 
— that of Mississippi of 1868, — forbade an educational 
qualification for the negro. The South Carolina conven- 
tion of that year discussed the question of imposing such 
a qualification, but unanimously agreed that the negro, 
after exclusion from civil and political rights for untold 
ages, now having a chance to possess the suffrage, should 
have it with one qualification only, — manhood. 

Had Congress rejected the southern constitutions of 
1867-1868 because they did not impose educational or 
property qualifications on the negro, and had it returned 

' For a denUled account ot tht*e qualiGcalions and o( thrir aholilion, 
■ee the author'a " Conitiluiinnal tlisiory of [be American People, 1776- 
1850," vol. i. 
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them for amendment, it must in equity have prescribed 
that whatever qualification was required of the negro 
should be required of the white man. This would have 
evoked a race war, for the poor whites at the South would 
have resented t])c discrimination, and tlie intelligent and 
wealthy whites would have sided with their own race. 
History has already exemplified this truth. 

Of the selfish motives of the republican party in ex- 
tending the suflfrage to the negro there can be no reason- 
able doubt. The party considered the negro race as the 
ward of the nation, and believed that the nation was 
safest in repubhcan hands. The astute Thaddcus Stevens 
plainly told Congress that it must make its work of recon- 
struction secure by passing the fourteenth amendment 
ere it was too late; and a like warning was spoken by 
other leaders of the party when the fifteenth amendment, 
its passage doubtful, was before the House. That the 
party in power at the close of the war sought to perpetuate 
its power is analogous to the conduct of every party in 
power at any time in the history of constitutional govern- 
ment 

Had the democratic party been in power, it would have 
refused to extend the suffrage to the negro, among other 
reasons, for the purpose of perpetuating its control of the 
government. For this selfish reason slavery was de- 
fended and strengthened by every party in power down to 
the election of Abraham Lincoln. 

It has been said tliat Congress, at the close of the civil 
war, should have applied a policy of gradually admitting 
the negro to citizenship; a policy hke thai which, it has 
been said, should have been applied to the negro, — of 
gradual emancipation, instead of immediate and uncondi- 
tional freedom. Critics living in these later days claim to 
understand the question better than did Congress in 1865, 

One fatal element of the pohcy of graduated citizenship 
is the residuum or remainder of the nepro race not ad- 
mitted to citizenship. In what civil or political state would 
they be left? In a representative democracy there can 
be freemen and slaves, but can there be freemen amenable 
to the power in the state who are not citizens ? What 
would be the tendency of the remainder toward free- 
19 
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dom and citizenship or toward slavery ? Racial hostility, 
if supported to any degree by law or public sentiment, 
forces the remainder inevitably into peonism, or toward 
slavery. This fact was exemplified at the South, and Con- 
gress abolished and prohibited peonism. 

Slavery was an evil, and never realized as so terrible 
an evil until, having been abolished, the difficulties of 
citizenship were brought home to the former slave. An 
act of Congress could not transform the negro into a 
new creature at once. It could confer upon him a mighty 
privilege which even white men have been known to abuse. 
And it is not strange that the negro should be held to 
stricter accountability for his citizenship than is the white 
man. This is human nature, — or, at least, the white 
man's nature. To attempt a policy of gradual citizenship 
meant practically a return to slavery. There was no safe 
course for Congress other than lo treat the negro as a man 
and make the best of the consequences. 

Congressional reconstruction has in later years been the 
object of hostile criticism by academic writers, by poli- 
ticians, by southern statesmen. The objections emanating 
from southern sources are entitled to respect, because the 
problem is locally a southern one. As a question of rep- 
resentation, it is national. Viewed as a local problem, 
or as a national problem, there is no conclusive evidence 
that Congress, and successive congresses from 1861 to 
1868, violated the principles of republican government 
when they adopted and executed that policy which distin- 
guishes the era of reconstruction. The stupendous prob- 
lem which befell the congresses of the reconstruction 
era classes the statesmen of that era with the Fathers. 
That problem was nothing less than an adjustment of pop- 
ular government lo the moral order. That era stands 
out as distinct as the era of the revolution. In the evo- 
lution of government it will forever stand as an era of 
organic changes comparable in the material world to those 
adaptations by which new species come into being, new 
areas are occupied by living forms, and new vital con- 
ditions, which only the fittest survive, modify the whole 
after history of living things. 
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CHAPTER XIU 

THE COMUONWEALTHS 

The war between the Confetti'racy and the nation was 
an industrial no less than a civil revolution, and was fol- 
lowed during the remaining years of the century by notable 
changes in the organic laws of the states. Eleven new 
states were admitted into the Union, forty-seven constitu- 
tions were adopted, and above one hundred amendments 
were made.' 

In 1865 the former Confederate states responsive to 
the proclamations of President Johnson, adopted new 
constitutions for the purpose of resuming their places in 
(he Union. These instruments exclud«l the negro race 
from the basis of representation and also from the suf- 
frage, and on that account were rejected by Congress. 
In 1867-1870 these states adopted constitutions con- 
forming to the reconstruction acts of Congress, by which 
discrimination on account of race, color, or previous 
condition of servitude was prohibited, and the paramount 
authority of the United States was acknowledged. The 
right of secession from the Union was disclaimed. These 
changes in the organic laws of southern stales preceded 
the adoption of the fifteenth amendment to the national 
Constitution, and made its ratification possible. That 
amendment annulled the effect of the discriminating word 
■■ white " found in thirty-one of (he thirty-seven state con- 
stitutions in force at the time.^ This was the first and 
only instance in American history of a change in state 

■ F>om i860 la 1S70 indusivc. iKcnty-une con«tltu(ion-i ; (tam iSya to 
tSSo incluiive. thineen constiiullaiu : from tSSo to iBgo jucIumtc. eight 
coniii lu lions ; tromiSgo to 190a indiuUc. five conilTiulion*. For the 
liil utd that of new ttiles, sec pp. 301-303, note. 

* 1S6S-1870. Five of iheiixconstituUons which did not contamtb* 
woid " while" were in New England ; the si>lh wu Kinlu. 
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organic laws caused by a change in the Constitution of the 
United States. 

Reconstruction is the name given to the change in 
America consequent upon the admission of the negro to 
representation and the suffrage. Reconstruction began, 
in the states, with the organization of West Virginia and 
its adoption of a constitution in 1863 providing for grad- 
ual emancipation. Less than two years later, by amend- 
ment, it abolished slavery. Missouri dccrL'ed abolition in 
1865, and was followed by Arkansas, Virginia, I-ouisiana, 
Marj'land, Nevada, and Tennessee. This action made 
possible the adoption of the thirteenth amendment to 
the national Constitution, as this accession to the list of 
free states made the majority required to ratify an amend- 
ment ' to the national Constitution abohshing slavery. 

The bills of rights in southern reconstruction constitu- 
tions contained clauses designed to perpetuate the imme- 
diate results of the war, — as for example in Mississippi, 
1868, whose bill of rights forbade educational qualifica- 
tions for the elector, the evident purpose being to secure 
the full negro vote. An educational test would have re- 
stored the state to the exclusive control of the whites, and 
given the Democrats the ascendency. The extension of 
the suffrage to the negro was not carried without a con- 
test, even in the free states. The former Confederate 
states were powerless to prevent the innovation, and re- 
construction was forced upon them by federal authority. 
At the North the procedure was wholly different. Con- 
gress had no power to change the suffrage laws of northern 
states, and the reconstruction acts of 1867 did not apply to 
them. Though intolerant of slavery, the people in the 
northern states were not wholly favorable to negro suf- 
frage. New York, in iSar. had extended the suffrage to 
the negro, but discriminated against him by means of a 
property qualification. In 1868, at the time of reconstruc- 
tion, the people of this state refused, by a heavy majority, 
to abolish this discriminating qualification. In the pre- 
ceding year, the people of Michigan rejected a new consti- 
tution which purported to confer the suffrage on the 
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negro. Later, when the liftcmth amrndmcnt — the sof- 
frage amendment — tn Uie national Constilutuui was bo 
fore the states for ratification, it was rejected by OrcRon. 
California. New Jersey, and Ohio, and New York with- 
drew its ralificalion. Ohio ami New Jersey later withdrew 
their objections. The border states. — Delaware. Mary- 
land. Kentucky, and Tennessee. — which were imaflfected 
by the reconstruction acts of Congress, promptly rejected 
the amendment. Here were nine states, of the thirty-seven 
comprising ihe Union at the time of reconstruction, hostile 
to negro suffrage and able to record their hostility by their 
treatment of the fifteenth amendment. The ten slates 
which had belonged lo the Confederacy were bitterly hos- 
tile to negro suffrage. Thus nineteen of the Ihirty-seven 
members of the Union, in 1870. wrrc iipi»o*fd lo negro 
suffrage; the changed attitude in three — New York. New 
Jersey, and Ohio — being brought about by a slender 
majority. It might well be questioned whether, after 
federal troops were withdrawn from the South, and the 
states were each again free and independent, tho.sc hostile 
to negro suffrage might not adopt new constitutions which 
would eliminate the negro from the list of voters. In 
northern states the negro population was too small to 
compel such a constilution.tl change. If in any stale of 
New England, or of the northwest, three fifths of tlie 
population had been negroes, would not the provocation 
to abolish negro suffrage have been the same as in South 
Carolina, Mississipjii. or Lrniisiana? 

Evidently the principal civil and political change 
wrought by the war — the reconstruction of the state 
governments by extending the elective franchise to the 
negro — rested, in some of the «tati-», Ujion .an unstable 
foundation. The absence of negroes at the North relieved 
that pan of America of the burden of the race problem. 

For thirty years the people of the southern states con- 
tinued the reconstruction constitutions, passing, mean- 
while, from the era of negro domination to another era of 
white supremacy. In i8<)0 Mississippi promulgated a 
new constitution, the ostensible pur[xise of which was 
to disfranchise the negro and to give (he control of public 
affairs forever to the whiles. The method adopted was. 
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in substance, the exclusion of the negro by an educational 
test and by registration, by which the control of elections 
was placed in the hands of white men. Two years later, 
the constitutionality of the suffrage clause was sustained 
by the supreme court of the state. 

South Carolina followed, in 1895, with a new constitu- 
tion, similar to that of Mississippi. Louisiana, in 1898, 
adopted a new constitution which contained a more rigor- 
ous article, excluding negroes from voting, the most 
elaborate provision on the suffrage thus far adopted by an 
American state. In addition to registration, the voter 
must possess an educational qualification, or in defect 
thereof, a property qualification. The descendants of 
persons who were electors on or before January, 1867, were 
exempted from the requirements of property or educa- 
tion. This is the celebrated " grandfather clause." In 
1896 the North Carolina legislature submitted a similar 
clause to the people of that state, and in 1902 the Virginia 
convention promulgated a new constitution, on which it 
had been engaged over a year, containing a suffrage pro- 
vision made after the Louisiana model, Alabama, in 1901. 
in a new constitution, provided for the limitation of the 
suffrage, in a manner analogous to that pursued in Mis- 
sissippi. Thus within a single decade, six states, in which 
the problem of negro suffrage was a vital issue, repudiated 
it as far as was thought possible without violating the 
fifteenth amendment to the national Constitution. 

The extension of the right to vote to the negro, in 1868- 
1870, was made with enthusiasm by the republican parly, 
then dominant in the Union. It was a sign of the times 
that in 1890-1895 no political party made an issue of the 
repudiation of negro suffrage and the elimination of the 
negro from the government by southern states. Theories 
respecting the negro, which filled the public mind at the 
lime of the civil war. have been quite abandoned, and the 
public mind is now resting in the belief that the solution 
of the negro problem is in the hands of the negro himself, 
and of the whites in those states in which the African race 
is 2 civil, poUtical, and industrial factor. The extension of 
the suffrage to the negro was the most remarkable event 
in the civil history of America, and the administration of 
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negro suffrage remains one of the mosi difficult problems 
in slate government. If the discussions in the conven- 
tions of the states which have in recent years attempted 
limited negro suffrage are indicative of public opinion at 
the South, the negro man who is industrious, moral, and 
intelligent will have no difficulty in being registered as 
a voter and in voting. Granting that injustice has been 
done to the African race, it is believed, at least in the 
South, that the negro himself must bear his share of the 
burden, which his race, in the aggr^ate, impose upon 
society. 

The people of Mississippi, in their constitution of 1890, 
included in its bill of rights a declaration of paramount 
allegiance to the United Sutes, and a disclaimer of the 
right of secession. No more indubitable proof of the 
general acceptance of national sovereignty has been af- 
forded by any other state, unless it be by Nevada in 1864 ; 
but the constitution of this state, which while declaring 
the sovereignty of the nation proclaims also the right of 
the United Stales to coerce a state, was made amiitst the 
agitation of the civil war. and its language has not been 
adopted by any other commonwealth. The insertion of 
the doctrines of national sovereignty and paramount alle- 
giance into the bills of rights of Nevada and Mississippi 
suggests the permanency and importance of tliese doc- 
trines ; for a bill of rights becomes the receptacle for the 
preservation of elemental political truths. 

No less significant was a clause in the Wyoming bill of 
rights, of 1890, which declares that civil and political 
rights shoidd be conferred without respect of race or sex. 
It was in New York, in 1845, that the agitation to extend 
the suffrage to women began. Within five years it over- 
spread adjoining states, but was checked by the conser- 
vative spirit of the times. The agitation then overspread 
the West, but for nearly fifty years won no remarkable 
success. The advocates of woman suffrage during this 
time won the right to elect women to school offices, in 
eighteen states ; the right of women to vote on the liquor 
question, in several states, and to vote and hold any office 
in one state, — Wyoming. Though the agiialion ex- 
tended into the South, only two states — Louisiana and 
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Tennessee — granted women the right to hold school 
offices. The attitude of the South was distinctly hostile 
to the movement. Agitation reached its climax in 1889, 
when six new states in the Northwest were framing con- 
stitutions.' There has been less opposition to the ad- 
mission of women to candidacy for office than to her 
admission to the suffrage. 

Some new features of bills of rights, adopted in the 
later years of the nineteenth century, indicated the course 
and the character of public tboughts. Notably in the con- 
stitutions of the Northwest these signs of the times pointed 
the way men and things were going. Thus the declaration 
of the rights of labor, of the obligation of the state to 
protect labor and the industrial interests of the people, 
the declaration against monopolies and combinations of 
capital injurious to the public, were statements, in brief, of 
economic relations which, if the earlier constitutions be 
in evidence, were not suspected during the first century 
of the republic. A perusal of the bills of rights in con- 
stitutions adopted after 1865 cannot fail to establish the 
conviction that, as compared to the years before the civil 
war, the later years have been important as registers of 
great industrial changes. 

We are prone to measure the progress of America solely 
by the pohtical standards of the time, A more accurate 
measurement is the condition of labor from time to time. 
That an industrial revolution has been in progress, these 
organic laws attest. The insertion of industrial and eco- 
nomic clauses in the bills of rights indicates the impor- 
tance attached to them.* 

The limitation of legislative power was carried further 
than in the earlier constitutions of the centurj', and chiefly 
by the lengthening of the list of subjects on which the 
legislature should enact no special laws. In the consti- 
tutions framed after 1880. the list included upwards of 
one hundred mala prohibita, as exemplified by the con- 
stitutions of the states of the Northwest at the lime of 

' The ablest defence of woman atiffrare was made by George Wrlliam 
CurtU in the New York Conititutlond Convention of 1867, See its 
Debates, Compare the diicussion with that in Kentucky. 1S91. 

* See the constitutions adapted in the Northwest, 1S39-1S90. 
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their admission into the Union,' Evidently the people had 
suffered at the hands of legislatures and were struggling 
to prevent farther confusion in the state, such as is bred 
by a multiplicity of special and private acts. The prin- 
ciple insisted upon was that laws should have general 
application, and that each law should have a single pur- 
pose, plainly stated in the title. Until the adoption of this 
principle, the title of an act was seldom indicative of its 
contents ; the phrase " and for other purposes " covering 
heterogeneous provisions. 

To prevent the abuse of state credit, the constitutions 
framed after 1870 uniformly specified the limit of indebt- 
edness for the state, and, in some instruments, the limit for 
counties and municipalities. A gross amount was named, 
or a ratio of taxable property. More perfect provision 
was made for sinking funds. In some states, public in- 
debtedness could not be increased without the consent of 
the electors, and in Rhode Island ' and Utah ' the consent 
must be that of a majority of the electors who paid taxes 
on real property. This small step toward the revival of 
a property qualification recalls the constitutions of the 
eighteenth century. 

Over-legislation had multiplied statute books and had 
confused public affairs. To dieck, if not to remedy the 
evil, the terms of legislatures, in many states, were made 
biennial, and the sessions were shortened — in some cases 
to sixty, and even to forty days. Extra sessions were dis- 
couraged by the provision that the members should serve 
without pay or for a smaller remuneration than for the 
regular session. During the closing days of a session no 
new bills could be introduced. The ancient distinction 
between the Houses — the exclusive power of the lower 
to originate money bills — was abolished, notably in the 
new states; and so slight was the demarcation of func- 
tions between the two Houses that the adoption of the uni- 
cameral system was discussed at length in several states.* 

1 See North Dakota, .Suath Dakoli, Montana, Idaho. Waahtnglon, 
Wforoing: alto rcniujlnnla, 1S931 New York, 1S94. «lc. 
> Amended conslilaMon of 1S4J. 

• Conitituiion o( 1896, Sm aba Colorado and Texas. 1S76. 
' £./., Noiib D;dcota, 1S89; ace Indixia Convention Dcbatei, 1851, 
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The rare use of the power of impeachment and the similar 
character of legislative work done in the respective Houses 
quite obliterated from the popular mind memory of the 
traditional differences between House and Senate. A state 
may have the unicameral system in fact and the bicameral 

The distinctively new feature of these organic laws was 
their emphasis of the rights of the people to local govern- 
ment ; that is, the government of counties, townships, and 
cities. These civil units had long suffered from special 
legislation, and were now made the object of constitutional 
care. Long articles now provided for their welfare, and 
administrative oversight was carried into detail. New 
official bodies were established to care for ihcm, and their 
quasi- in dependence was guarded. Perhaps no new feature 
in state government is more significant than the de- 
velopment of local administration. As cities derive their 
charters from legislatures, — and a city charter is only 
a general law of the commonwealth, — the state constitu- 
tions throw little light on municipal affairs. Their history 
is one of administration. 

With the more perfect understanding of local govern- 
ment there came the creation of numerous administrative 
boards and commissions, whose members were elected by 
the people. Local offices steadily multiplied, and the local 
budget swelled proportionally, as the increase of taxes duly 
proved. The cost of the state governments has increased 
more rapidly than population. Though legislative power 
was limited, the limitation was not so much the denial of 
authority as the prescriptive law that authority should 
be exercised. Legislatures are no less powerful to-day 
than they were in the eighteenth century; they are now 
required to make laws more in conformity to economic 
principles. It is the name, not the King, that has changed. 

The later constitutions apply, in many details, the prin- 
ciple adopted before the civil war of admitting the execu- 
tive to responsible participation in the public business, 
but with notable variation from the earlier method. It 
was discovered that the pardoning power, vested without 
restriction in the governor, was abused, and to remedy 
the evil, this power was confided to a board of pardons, 
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the governor being constituted a member. Surely this 
would diminish the chances that an offender would escape 
through the exercise of executive clemency, — thinly veil- 
ing political favoritism. Boards of pardon, by dividing 
responsibility, have given no beller satisfaction than gov- 
ernors. The inroads of the democratic spirit into the do- 
main of justice have devastated and debauche<l Ihe public 
mind. American criminal procedure has become, too often, 
a travesty of justice. The criminal who at last is con- 
demned, in open court, counts confidently on the reversal 
of the decision by a higher court, or by executive respite, 
or by a board of pardons, whose members are peculiarly 
exposed to political influences. The confusion of judicial, 
executive, and administrative functions, in criminal cases, 
is the principal defect in many of the later constitutions, 
or in the practice which has sprung up utidcr them. 

In the executive department the later differ from earlier 
organic acts, in the degree rather than the kind of changes 
made. A longer term, a higher salary, a larger power of 
participating in stale affairs are given later governors. 
To be chosen governor of a great slate like New York 
or Ohio, amidst profound political excitement, and by a 
narrow vote, as was Grovcr Clevclanii, or Ruiherfnrd B. 
Hayes, at once raises the new executive to ihc rank of a 
presidential candidate. The power and prestige of the 
governor are a copy, in miniature, of that of the Presi- 
dent. The later constitutions took from the legislature 
many appointments and vested them in the governor ; and 
the numerous boards and commissions, whose duties arc 
not local, were made appointive by the governor, or elec- 
tive by Ihe people, in about equal prnjKirtiun. With the 
enormous growth of wealth, the American jxvplc became 
fond of luxury and display: habits much in evidence in 
the glare and lavishness of political expenditure. A close 
inspection of state expenditures reveals ample appro- 
priations to maintain executive state. The governor's 
mansion, the bill for supplies and perquisites, and appro- 
priations for extraordinary expenses, are signs that the 
chief execntive of an American state, in the twentieth 
century, is a more portentous persnnage than was his 
predecessor in the eighteenth century. 
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In the judicial department democracy continued the 
chang'es introduced before the war. No new state estab- 
lished an appointive judiciary. The later constitutions are 
remarkable for the multiplicity of courts they establish, 
for the short term of the jud{;es, and for the meagreness 
of their salaries. In many states a check on appeals was 
introduced by prescribing the monetary limit of jurisdic- 
tion, in civil cases, for the several inferior courts. 

Pennsylvania ' and New York,' when forming new con- 
stitutions, sought to combine the advantages of the ap- 
pointive and elective system by instituting a long term 
for supreme court judges. — a term practically equivalent 
to one for life, but subject to popular election ; but the 
precedent was not followed by other states. The multi- 
plication of courts, the nomination of judges by party 
conventions, and the too frequent miscarriage of justice 
by the misuse of the jury-system and the technicalities of 
law, have seriously injured the reputation of American 
courts among the people and have demoralized society. 
Whether the demoralization is in the character of the 
people, or is due to the mere mechanics of government, 
may well be considered. The social fact is of the in- 
creased and increasing contempt of law and of courts. 

The favorite theory of the founders of the republic, in 
the eighteenth i^entury, — that of the mechanics of the state, 
that is. its system of " checks and balances," — has quite 
broken down in practice. The economic and organic 
state — of which earlier statesmen say nothing (and it is 
the state which we know) ^demands something more 
potent than a mechanical system of checks and balances 
to secure either private or public welfare. 

The judicial department, or function, in the American 
commonwealth, seems at present the one most in need of 
reorganization for the purpose of securing justice. The 
independence of the judiciary, as was pointed out long ago 
in "The Federalist," constitutes its essential character; 
and every innovation which diminishes that independence 
has wrought evil in public morals. 

In the constitutions adopted during the thirty years 
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before the civil war, a notable article was thai on state 
banking and finance. On these subjects the later instru- 
ments have nothing. Since the enactment by Congress 
in 1863, and later, of the national banking laws, the 
whole subject has been removed from state jurisdiction. 
The repeal of the national bank acts would be followed, 
doubtless, by the revival of banking clauses in the slate 
constitutions. 

With the attempt to adjust primary law to social and 
industrial facts, the stale constitutions have grown to 
great length and have descended to petty details. A con- 
stitution now resembles a code.' Amendment is easy and 
frequent. The rigid written consliiiitimi is thus made 
almost as flexible as an unwritten constitution. 

It is chiefly in their administrative character that the 
later instruments differ from the carUer. A multiplicity 
of interests is the care of the supreme law; and in the 
effort to be explicit, the constitution is converted into an 
administrative code. The later instruments greatly exceed 
in length any of those adopted in 1776. 

Federal relations are more easily deducible from the 
later than from the earlier constitutions, but the deduc- 
tion would need the corrective of the political history of 
the country. No insignificant requirement of the voter 
now is that he be a citizen of the United States ; and no 
insignificant element tn state practice now is the require- 
ment of all officials to swear allegiance both to the state 
and to the federal Constitution. In the daily administra- 
tion of public affairs occur innumerable instances and 
constant proof of the sovereignty of the nation. This 
common understanding of federal relations in no way 
militates against the pacific and prosperous administration 
of strictly state affairs. At the same time the public mind 
apprehends to some degree the freedom and independence 
of each commonwealth in the Union.* 

> £■ g; ihoM fotnud after iSSo. 

* The sutti. named in the order in which they niUGed the natioo*! 
Conilildtion. or were admitted into the Union, have framed corutilulioiu 
Mfbllowa: — 

Delaware, 1776,1751.1831, 1897: Penntylvania. 1776, 1790,1818,18731 

New Jenxj. t776w 1844; tkor,-' -'"- " " *"- —^ 

Conmakat, cbartc 
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But of late years, notably since 1865, the tendency of 
government in America has been strong toward centraliza- 
tion. The peril is that of sacrificing the advantage, pos- 
sessed originally and primarily, by every commonwealth 
in the Union, of adjusting local administration to local 
need. With popular conviction of the fact of such sacri- 
fice is it likely that the cities may become more and more 
impatient of state control and demand self-government? 
Is the conviction, once held by the American people, 
that the autonomy of local government constitutes the 
basis of government in America fading into a tradition, or 
yielding to the dominance of the idea of centralization ? 

,1776,1778.1790.1868, 

.- , . , rgini»,i776,iS30,ir 

190Z; New York, 1777, 1S21, 1846, 1894; North Carolina, 1776, i: 
1876; Rhode Island.charter, 1663, constitution, 1S4Z; Vermont, admitted, 
March 4, 1791. free, 1776, 178^ ■793; Kentucky, June i. 1791, slave, 
1791, 179Q, 1850, 1891 ; Tennessee. June 1, 1796, slave, 17(16. 1834, 1S65, 
1970-, Ohio, November zo, iSoz, free, 1S02, 1851 ; Louisiana. April 30, 
l8l3. ilave, iSll, 184;. iSu, 1S6S, 1879, 1808; Indiana. December 11, 

816.1851; Mi-"--- - - ■ ,..,..„ 

, .^-r-, Illinois. De 

Uecemtrer 1 
free, 1820 

_,.. . .,.._,.. ,,.- „ .. uaiy A, 1837. free, 

183s, 1850 ; Florida. March 3, t84S slave, iSJS, 1865, 186S, i3S6; Teias. 
December 29, 1845, sUve, 1845. i866, 186S, 1876 ; Iowa, December 28. 
1846, free, 1846, i8;7 ; Wisconsin. May 29, 1S4S, free, 1848 x California, 
September q. 185a, free. 1849, 1879: Minnesota. May M, i85S,frce, 185S; 
Oregon. February 11, 18J9, free, 1S591 Kansas, January 39. 1861, free, 
18591 West Virginia, tune 19, 1S63, free, 1863, 1872; Nevada. October 31, 
1S64, free, 1864: Nebraska, March 1, 1S67, l37« ; Colorado, August 1, 
1S76; North Dakota, November 2, tSSg; South Dakota, November 2, 
iSSo; Montana, November 8, iSSo; Washington, November 11, 18S9; 
Idabo, July 3, 1890; Wyoming, July 10, 1890; Utah, January 4, 1896. 
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CHAPTER XIV 

INTERPRETATION OF PRINCIPLES 

Until the civil war the general government was usually 
spoken of as the Federal Government, or the Confederacy.' 
Southern statesmen always used the term " confederacy," 
and the term was not uncommon with men of every 
party at the North. Mr, Lincoln used it in his debates 
with Douglas in 1S58 and in a few of his earlier state 
papers : but as soon as the Confederacy of the southern 
states was formed, the term came to be applied exclu- 
sively to that organization, and was supplanted at the 
North by the word " nation," This word as a synonym 
for the government of the whole people is older than 
the Constitution, but it was used even as late as the out- 
break of the war more or less vaguely by speakers and 
writers. The word " national " was struck out twenty- 
six limes from the first draft of the Constitution, and in 
its place the words " government of the United States " 
were inserted. This indicates how feeble was the national 
idea in 1787. 

While it is difficult to fix the exact lime or occasion 
when the word " nation " was first employed as the syno- 
nym for the government of the American people, there is 
reason to believe that one of the earliest uses of the word 
in this sense was made by President Lincoln in 1863, in 
his Gettysburg address, in which he spoke of the govern- 
ment of the American people as that of " a new nation con- 
ceived in liberty and dedicated to the proposition that all 
men are created equal." Certain it is that after the Gettys- 

• A good «i>mpl« of this occurs in " A rrotlamalion by ibe Governor 
of the Slate of MUiaori." retpNiing (h« Mi«»r>Dri-Iom boundary: "Tbo 
. br tbt tenni of admiBiion of the state of Miiisouri 
f ef tkf Unittd Sfottt, etc." AuguM 13, 1830, Sham- 
I Goveroors of^ lam," 



ponret of itTD't . 
into fie CMtfrdira. , ^ 

baush's "He*wg«* whI Prodamatiocw of 1 
vol. I, p. 115. 



304 A CONSTITUTIONAL HISTORY OF 

burg oration ' the word " nation " was for ihc first time 
freely used by the public, and was applied in the sense in 
which it is now understood. Congress in its debates, com- 
mittees in their reports, the supreme court in its decisions, 
the press in editorials, and the people in their familiar 
talk, made use of the word in its new sense soon after 
the Gettysburg speech. Not infrequently both the word 
" nation " and " national," as applied to the general gov- 
ernment, were written with a capital. During the cam- 
paign of 1876 there arose a common saying, that we had 
become " a Nation with a big N." Meanwhile, the terms 
"confederacy" and "confederation" dropped entirely out 
of common speech, except when reference was made to 
the government of the insurrectionary states in 1861. or to 
the League of states of 1781. Our political literature re- 
sponded to the change in public thought, and was enriched 
by a work of great influence in its day which represented 
the nation as the foundation of civil order and political 
life in the United States.' Thus, the old word with its 
new meaning was given the most important place in our 
political vocabulary. It signified that the American people 
understood the character, the scope, and the functions of 
their government in a broader and more philosophical 
sense than ever before. This change was one of the most 
important results of the civil war. 

The Constitution was thenceforth interpreted in con- 
formity to the national character of the government 
Tested by this character, the Confederate stales, organized 
as a southern Confederacy, were an unlawful assembly 
without power to take, to hold, or to convey a valid title to 
any kind of property.' The courts which the Confederate 
government organized were a nullity and exercised no 
rightful jurisdiction ; ' and the debts or obhgations which 
it incurred are illegal and void." 

The preservation of order, the maintenance of police 
regulations, the protection of property, the enforcement of 

1 November 19, 1863. 

> "The Nation," by Elisha Mulford. LL.D.. 1881. 

■ Sprott I-. U. S.. S CL CI. 499; 20 Wall. 469, 

* tlicLman v. Jones. 9 Wall. 197. 

* Conidtutioii, Article XIV. 
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contracts, the celebration of marriages, the setUement of 
estates, the transfer and descent of property, and similar 
and kindred subjects, were, during the war, under the con- 
trol of the local governments constituting the so-called 
Confederate states. That which occurred, or was done, in 
respect of such matters under the authority of these local 
de facto governments was not invalid merely because these 
governments were organized in hostility to the Union es- 
tablished by the national Constitution: because the exist- 
ence of war between the United States and the Confederate 
states did not relieve those who were within the insur- 
rectionary lines from the necessity of civil obedience, nor 
did it destroy the bonds of society, nor do away with 
civil government or the regular administration of the laws. 
Transactions in the ordinary course of civil society, as 
organized within the enemy's territory, although they may 
have remotely or indirectly promoted the ends of the 
de facto, or unlawful government, organized to effect a 
dissolution of the Union, were without blame " except 
when proved to have been entered into with actual intent 
to further invasion or insurrection." In like manner, judi- 
cial and legislative acts in the several Confederate states 
should be respected by the courts, if they were not " hos- 
tile in their purpose or mode of enforcement to the author- 
ity of the national government, or did not impair the rights 
of citizens under the Constitution." ' 

The war forever settled the question of the right of 
secession. No more solemn proof of this decision can be 
found, unless it be the unwritten law of the land, than 
that afforded by the Mississippi constitution of 1890, 
which explicitly denies the right of secession. The war 
demonstrated the truth uttered by Chief-Justice Marshall 
forty years before th^ firing on Fort Sumpter, that " the 
United States form a single nation." ' 

Soon after the inauguration of the national govern- 
ment, in 1789, a struggle b^an. involving its relations to 
the states. AH through the years preceding the civil war 
these relations were the subject of endless and acrimonious 
controversy. State sovereignty and national sovereignty 
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seemed to be the poles of our political existence. The 
practical answer to the questions involved was civil war, 
which made these relations clearer than ever before. The 
people of the United States, after 1861, were better able 
lo understand tlie meaning of such terms as " state," 
"commonweal til," and "union." In 1868 the term "state," 
as it is used in the Constitution, was authoritatively de- 
fined as a political community of free persons, occupying 
a territory of defined boundaries and organized under a 
government sanctioned and limited by a written constitu- 
tion and established by ihe consent of the governed.' 

Until 1865. the union of the states had been generally 
considered as more or less an artificial and arbitrary rela- 
tion established among them. This idea was now aban- 
doned and the Union was understood to mean an organic 
relation growing out of the common origin, the mutual 
sympathies, the kindred principles, and the similar inter- 
ests of the American people. From the nature of this 
origin, the Union was now considered to be indissoluble." 
The preservation of the states and the maintenance of 
their governments were now recognized to be as much 
within the design and care of the federal Constitution as 
is the preservation of the Union and the maintenance of 
the national government. " TJie Constitution in all its 
provisions." said Chief-Justice Chase in 1868. " looks to 
an indestructible Union composed of indestructible states," 

The old thorn of state sovereignty was withdrawn and 
the functions of the national government and of the 
governments of the states were more clearly perceived. 
The broad significance of Chief-Justice Marshall's opin- 
ion uttered in the early years of our national history 
was gradually dawning on the mind of the American 
people; namely, that the national and state governments 
are each sovereign witJi respect to the objects committed 
to it, but that neither is sovereign with respect to the 
objects committed to the other.' The darkness which 
had so long enshrouded the idea of state sovereignty 

' Texas !•. White. 7 Wallace, 700 {i868|. 

« Id. ; Chancely v. Barley. 37 Geo. 532. 

' McCullough I'. Maryland, 4 Wheaton, 316 (1819) ; Uniled Sutea v. 
CTuikshank, 93 Unilcd Stales, 54!. 
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vanished, and it was discovered that the sovereignty of 
a state resides not in the persons who fitl the different 
departments of its government, but in the people from 
whom the state Eovernmenl cmanalt^s, and who may 
change it at their discretion. No lesson of the civil war 
was more valuable than its demonstration that sovereignty 
abides with the constituency and not with the agent; that 
it exists in the people of a state and not in a state as a 
political corporation,' 

This organic and humane idea of sovereignty gave a new 
meaning to the term "slate." It made clear that a state, in 
becoming a member of the Union, enters into an indis- 
soluble relation and becomes an organic part of the nation. 
Because of this relation, no state can secede from the 
Union,'' and ordinances of secession are absolutely null.' 
Because of this relation, secession and rebellion cannot 
alter the constitutional duties and obligations of a state, 
nor in any way change the allegiance which its people 
owe to the national government ; nor can a state release 
its citizens from that allegiance, "since the state itself 
is but a fractional part of a magnificent whole, and in its 
collective capacity is only the aggregation of its individual 
citizens, all of whom are alike incapable of effecting their 
own release whether taken individually or collectively." * 
Because of the intimate and organic relation between the 
national government and the state governments, and be- 
cause of the supremacy of the nation, Congress has plenary 
and paramount jurisdiction over all matters wilh which 
it is entrusted by the Constitution, and in the enforcement 
of its acts it may utilise slate laws anil state officials.' 

As a general rule it is expedient that the operations of 
the state and national governments should as far as prac- 
ticable be conducted separately, in order to avoid jeal- 
ousies and conilicts of jurisdiction. The ruling principle 



■ HawkiM t>. FHkbu, 14 ArltMuu, 1S6: Harlan v 

^Ifood V. MuwcIL I Weil Vitginii. ii» 
• Ex fiartt SKboia. 100 U S. 371 (iB79)' 
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of the Constitution is tliat of its paramount authority and 
of the obedience of every citizen of every state, whether 
in his individual or official capacity. Of the question of 
power there can be no doubt, but there may be a question 
of expediency, and this must be settled from time to time 
as Congfress in its wisdom may determine. In other words, 
the civil war made clearer than before the nature and 
extent of the concurrent jurisdiction of the two govern- 
ments. Without concurrent sovereignty " the national 
government would be nothing but an advisory govern- 
ment, and its executive ]K>wer absolutely nullified," ' 
Thus the true doctrine was worked out that though the 
states are sovereign as to all matters which have not been 
granted to the jurisdiction of ihe nation, the constitutions 
and laws made under and according to the Constitution 
are the supreme law of the land, — a truth which, it has 
been well said, is " the fundamental principle on which 
the authority of the Constitution is based." " 

The abohtion of slavery and the adoption of the thir- 
teenth, fourteenth, and fifteenth amendments greatly 
changed the organization of American government as 
respecting the rights of the people ; that is, the basis of 
representation and the exercise of the elective franchise. 
The utmost effect of the thirteenth amendment was to 
declare the colored race as free as the white, but it gave 
that race nothing more than its freedom.* It forever de- 
prived the state and the national governments of the 
power to reduce any person to the condition of slavery 
or involuntary servitude, except as a punishment for 
crime.' and it made all former slaves citizens of the United 
States.' South Carolina and Florida expressed the fear, 
when they ratified this amendment, that Congress would 
use its power to enforce the article to extend the elective 
franchise to the negro and to interfere in the police regu* 
lalions of a state. But the power of enforcing the article 
was not given, nor could it be exercised for this purpose, 

' Ezfartr Siebold, loo L'. S. 371 (1879), 

* Id.; also Tatble'a case, ti Wall. 397 (1S71). 

* Bowlin V. Common wealth, a Buih. 5. 

• People V. Washington, 18 Califomi.i, 6(8. 

• U. S. V. Rhodes. 1 Abbot, U. S. iS. 
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for it gave no authority to Congress to usurp the authority 
of the state governments.' 

The fourteenth amendment defined for the first time 
who are citizens of the United States aiid of a state. But 
persons may be citizens of the one government wfithout 
being citizens of the other.' The amendment did not 
.include Indians, but an Indian who is taxed and has 
severed his tribal relations is a citizen.' The main pur- 
pose of the amendment was to establish the citizenship of 
the negro,* and to protect ilit- privileges and immunities 
of citizens of the United Stales from hostile l^islation 
by the states.' therefore it is a restraint on the states, 
limiting the exercise of their powers which can affect the 
individual or his property.' It did not confer the right 
of citizenship on Chinamen, except such as are bom in 
the United States,' and it has not been decided that a 
Chinaman bom in America can become a citizen. 

Though prohibiting the abridgment of the privileges 
of citizens of the United States, it does not forbid the 
abridgment of these privileges as those of citizens of 
states, for it was not intended to invade the right of a 
state to regulate the privileges and immunities of its own 
citizens.' For this reason that portion of the civil rights 
law which attempted to protect the privileges of citizens 
as to equal accommodations at places of amusement at 
inns, similar pubhc places, and in public conveyances, was 
unconstitutional and not within the powers of Congress.* 
It is by this amendment that the states are prohibited from 
denying to any person within their jurisdiction " the equal 
protection of the law"; by which phrase is meant an 
equal right to resort to the courts for the redress of 

I U. S. p. Cnitkshank. o» U. S. 543 ; iWoodi.soS; U.S.f.HMTiB. 
106 U.S. 619: Sute V. SJab, 1 Houstcm, Deliirare Criminal Repont, 171. 

* Sliugbler Houte Cm«s, 16 WiU. 741 U. S. v. Cniiluhink, fp V. S. 
i«l I Wood.. 308. 

^ tJ. S. p. Elm, 13 Int. Rer, Hec. 41^ 

* SiBaEhicT HoDM Cum, 16 Wall. ]6. 
» U. S. B. llarrifc 106 U. S- 619. 

* San Mateo Co. t>. Souihctn Pacific R. R. Co., 8 Sawyer, afi. 

• State V. Ah Chew, 16 Nevada, ?!. 

• Hxfiartt Kinney, 3 Hughe*, 1 ; Green v. The Stale, (8 Atkanaa*. 190, 
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wrongs, the enforcement of rights, and the exemption from 
unequal burdens or exactions of any kind. This equal 
protection is denied when taxation is not uniform and 
equal and when the law does not require both uniformity 
in the rate and in the mode of assessment.' 

The fourteenth amendment in securing citizenship for 
the colored race did not confer on that race privileges or 
immunities not enjoyed by the white race. It gave the 
negro citizenship, but citizenship does not imply the pos- 
session of all political rights,' for the elective franchise is 
not a natural right or an immunity.' It declared that 
all persons bom in the United States are citizens; but the 
amendment was not self-executing, and did not make the 
persons for whom it was primarily designed, voters.* It 
made clear that Congress can legislate in protection of the 
rights only of citizens of the United States as such citizens 
and not as citizens of a state.' 

The amendment was not intended to transfer the pro- 
tection of all civil rights to the national government nor 
to bring within the jurisdiction of Congress the entire 
domain of civil rights which had before belonged exclu- 
sively to the states.* The protection of life and personal 
liberty in America rests in the slates alone/ but the provi- 
sion in the fourteenth amendment, which empowers 
Congress to enforce it, brings within the jurisdiction of 
the national government atrocity, private outrage, or 
intimidation in any form growing out of the relation 
between the black and white races.' And in case a slate 
does not conform in its laws to the requirements of the 
amendment. Congress may authorize its enforcement by 
suitable legislation." The legislation authorized, how- 
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* People V. De U Guerra, 40 Cal. 31 1. 

* Minor r. Happer«ll, 21 Wall. 161; U. S. v. Crulkshank, 91 U.S. 
541 ; Van ValkenbutK r. Brown. 43 Cal. 43. 

* Spencer r^. Board, i McArihut, 169. 

* U. S. V. Cruikshank, 91 U. S. 560; Cullejr v. Baliimoie and Ohio 
Railroad, 1 Hushes. 536. 

* Slaughter House Cases, 16 Wall. 36. 
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ever, is corrective in character, and must be such as may 
be necessary for restraining or correcting the effects of 
state laws in conflict with the amendment.' Thus the 
large meaning of the amendment, in so far as affecting 
United States citizenship, consisted in placing that citizen- 
ship under the protection of the national government. 

The fifteenth amendment did not confer the right of 
suffrage on any person,' but invested every citizen of the 
United States with a new right, which it is within the 
power of Congress to protect.* The amendment is in 
some respects peculiar in that it is expressed in the neg- 
ative form. It took away from the states the authority 
to discriminate against citizens of the United States on 
account of either race, color, or previous condition of 
servitude, and as by the fourteenth amendment colored 
persons are citizens of the United States equally with 
whites, so by the fifteenth discrimination against them 
was equally forbidden. But with the exception of dis- 
crimination on account of race, color, or previous con- 
dition of servitude, a stale may prescribe such restrictions 
or qualifications for the exercise of the suffrage as it may 
think best,' 

In nearly every state constitution in force at the time 
of the adoption of the fifteenth amendment, the words 
" white malL- " were a legal description of the elector. 
The amendment annulled the discriminating word 
" white " and thus affected the constitutions of northern 
as well as of southern states. By the obhteration of this 
discriminating word, the negro was left to enjoy the same 
rights as white persons. If a state should adopt a consti- 
tutional provision, giving the right to vote exclusively to 
white persons, the fifteenth amendment wnuld operate 
practically to confer the right to vote on the negro, and 
Congress has power to protect and enforce this right.* 
It is a somewhat curious fact that the discriminating 

■ CiTiI RiEhti Cwiei, i Supreme Court Repotlet. iS. 

> Mbor V. HxppetseU. 21 WaU. tyH tiS74) : IT. S. e. Cniikshank. 9> 
U. S. 5ss; I Woods, 308: U. S. t: Rwie. 91 U. S. 114; Anlbanir m. 
Halderoan, 7 Kansu.jo: ile<teniin v. Stale, i6 Hicbigui, 51. 

■ /n rt Kecte and Cruikslunh. as above. 

• Van Valkcnhurfi r. Brown. 43 Cal. 43. 

• U. S. V. RecK, 91 U. S. 114. 
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word " white " was still found in the constitutions of eight 
northern and of two border states • at the close of the 
nineteenth century, but it was meaningless as a discrim- 
inating word, and should these states adopt new consti- 
tutions it would be omitted. Another change of no small 
importance was effected by the fifteenth amendment in 
American government, — that Congress has power to 
protect citizens in those rights which are created by it 
or which are dependent upon it." 

But a corporation is not a citizen within the meaning 
of the fourteenth amendment, and does not possess the 
privileges and immunities secured to citizens against 
state legislation.' The privileges and immunities of citi- 
zens of the United States do not nc-cessarily include all 
the rights protected by the first eight amendments to the 
Constitution against the power of the federal government.' 
The right to vote for members of Congress is not derived 
merely from the constitutions and laws of the state in 
which they are chosen, but has its foundations in the Con- 
stitution and laws of the United States.' 

The character of later constitutional inlerpretation has 
been well exemplified by the platforms of political parties. 
In 1868 the democratic party pronounced all the recon- 
struction acts of Congress " unconstitutional, revolution- 
ary and void," and at the same time the Republicans 
congratulated the country on the assured success of this 
reconstruction policy as shown by the adoption of consti- 
tutions in most of the late insurrectionary states, " secur- 
ing equal civil and political rights to all." It was in 
this platform of 1868, on which Grant and Colfax were 
nominated, that the words " nation " and " national " 
were for the first time spelled with a capital letter. The 
republican platform of 1872. on which Grant was renom- 
inated, repeated this use of the word " nation," but the 
democratic platform of the same year, adopted at Louis- 

' Ohio, iSji ; Indiana, 1851 ; Michigan, 1850; Iowa, 1857; Wiscon- 
wn, 18481 Minnesota, tSjS; Oiegon, 1859; Nevada, 18641 Maijland. 
1S67: Kentucky. iSjo-iSgo. 

« U. S, r. RecM, giU. S. ai4- 

• Orient Insurance Co. v. rinjigo. 17J U. S. Repoiti, 537 (189S), 
' Maxwell p. Dow, 176 U. S. Reimrta, ^95 (iStm). 

• WUejr n. Sinkler. 179 U. S, Keportt, 61 (1900). 
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ville, Kentucky, used the old Icrra, " Federal Union." The 
democratic and republican platforms of 18^ again pre- 
sented the same contrasl. In 1872 the Republicans pro- 
nounced strongly for the enforcement of the thirteenth, 
fourteenlh, and fifteenth amendments, but no reference 
was made to these amendments in the platform of their 
opponents. But in 1876 the platform on which Tilden 
and Hendricks were nominated affirmed the devotion of 
the democratic party to the Constitution. " with its amend- 
ments universally accepted as a final settlement of the 
controversies that engendered civil war." 

It was in 1876. the centennial of American independence, 
that a political party for the first time proclaimed that 
" the United States is a nation, not a league " ; and in the 
same clause the Republicans referred to our dual civil sys- 
tem as "the combined workings of national and slate gov- 
ernments." This was a new idea, though now clear enough 
to us, in the evolution of the government from the begin- 
ning, but not realized until after the civil war. The 
changes through which the country has passed are no- 
where more expressively indicated than in the saying that 
the United States of .'America is a nation, not a league. 
It may be contrasted to the declaration of the platform 
on which Buchanan and Breckenridge were elected in 
1856, that the democratic party would abide bv the 
principle laid down in the Kentucky and Virginia resolu- 
tions of 1798, and that it adopted them as the main 
foundations of its pohtical creed. Throughout the evo- 
lution of American government the two ideas which stand 
in sharpest contrast, and between which there is a bridge- 
less gulf, arc the doctrines of 1898 and the principles of 
national sovereignty. 

It may be said that the later interpretation of the Con- 
stitution has tended to enlarge the jurisdiction of the 
United States far beyond the limits assigned it by our 
earlier statesmen. Many decisions might be cited in 
proof of this; a few will suffice. The extraordinary stim- 
ulus which the war gave to every kind of industry easily 
accustomed the American people to look with tolerance 
upon this extended jurisdiction. An illustration of this is 
afforded by the legal-lender cases. 
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In February, 1862, and by subsequents acts, Congress 
empowered the Secretary of the Treasury to issue United 
States notes, making them a legal tender. They fluctu- 
ated greatly in value, but circulated among the people as 
money. By many they were classed, though erroneously, 
with gold and silver coin. The court of appeals of the 
city of New York decided that they were money, and 
taxable as cash, but in the December term, i8f^, this 
decision was reversed by the supreme court of the United 
States.* which held that the notes, or, as they were com- 
monly called, " greenbacks," were securities, but not 
money. Meanwhile another case involving the legal- 
tender quality of the notes reached the supreme court 
from Kentucky. The opinion was delivered by Chief- 
Justice Chkse in 1869.' 

The court consisted of eight members, five of whom 
held that in as much as the act of 1862, by construction, 
declared these notes to be legal tender in payment of pre- 
existing debts, the act was inconsistent with the principles 
of the Constitution, and was not a law necessary and 
proper for carrying into execution the powers vested in 
the national government. The chief-justice had been 
Secretary of the Treasury at the time of the passage of 
the law. and was, indeed, its author. His judicial opinion 
was considered a reversal of his opinion as secretary in 
1862. He now held that the four hundred million dollars 
in paper, which had been issued under the various acts, 
were not made a legal tender, and that the cause of their 
free circulation among the people was their quality of 
receivability for public dues and not their quality as legal- 
tender notes; therefore, the acts creating them were 
unconstitutional. From tliis opinion of the chief-justice 
and four of his associates, Mr. Justice Miller and two of 
his colleagues dissented, holding that the acts were neces- 
sary and proper to execute the powers vested by the Con- 
stitution in the national government, and that Congress 
had the choice of means, and was empowered to use any 
which in its judgment might bring about the end desired. 

In April, 1869. the court was enlarged so as to consist 
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of a chief-juslice and eight associate judgrs. Mr. Justice 
Grier resigned, and President Grant filled the two vacan- 
cics in the court by the appointment of Mr. William 
Strong, of Pennsylvania, and Mr. Joseph P. Bradley, of 
New Jersey. In the December term. 1870. another case 
involving the legal-lender ijuality of the notes reached ihe 
court, and was decided on the ist of May, following.' 
The decision rendered the year before was now reversed, 
and the legal-tender acts were held to be constitutional, 
botli as affecting contracts made before their enactment 
and those made afterward. The opinion of the minority 
in the former decision was now elaborated by Mr. Justice 
Strong as the opinion of the court. He enlarged the 
scope of the inquiry, and declared that the fundamental 
question was whether Congress could give the quality of 
money to United States notes. In answer, the court now 
asserted that Congress has power lo enact. — that the 
promise of the government lo pay money should be for 
the time being equivalent in value to gold and silver coin, 
an<l thai a contract calling for dollars could be legally ful- 
filled by a tender of the promise of the government to pay 
dollars. From this opinion the chief-justice and Justices 
Nelson, Field, and Clifford dissented, holding that the 
decision would sustain an emission of paper currency; 
that the Constitution forbids any state to make anything 
but gold and silver a legal tender; and that the national 
government can constitutionally do no more than coin 
gold and silver, and regulate its value and that of foreign 
coin. The government could emit treasury notes as a 
means of borrowing money, but it could not make them 
either money or legal lender for money. 

Twelve years later a third case reached the court, and 
the inquirj' into the principle involved was carried further 
than before.' In the earlier decision' the legal-lender 
acts had been supported on the ground that they came 
under the power of Congress lo declare war ; it was the 
^k war-power which imparted a legal-tender quality to 
^^ United States notes; but in the third case before the 
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court, the court considered whether such notes, issued in 
time of war under acts of Congress declaring them to 
be a legal tender in payment of private debts, and after- 
ward, in time of peace, redeemed and paid in gold coin, 
at the treasury, and then reissued under the act of 1878.' 
could, under the Constitution of the United States, be a 
legal tender in payment of such debts. 

In answering this inquiry, the court followed the rea- 
soning of Chief-Justice Marshall as to the scope and 
exten^ of the implied powers of Congress." The people 
of the United States, by the Constitution, had established 
a national government with sovereign powers, — legis- 
lative, executive, and judicial, — and Marshall's definition 
was now appHed to its full extent. The great chief-justice 
had dehvered a judgment, adverse to the powers of the 
states to issue legal-tender notes. He had sustained the 
power of Congress to charter a bank, whose issue circu- 
lated as money. The application of the principle which 
he had elucidated, as recorded in the practice of the gov- 
ernment, now satisfied the court that the constitutional 
authority of Congress to provide a currency for the whole 
country was now firmly established.* This being granted, 
it followed that Congress might constitutionally secure 
the benefit of such a currency to the people by proper 
legislation. The prohibition in the Constitution of the 
emission of bills of credit by the states, and of making 
anything but gold and silver coin a tender in payment of 
debts, did not prove that a like limitation of Congress was 
to be inferred. 

Indeed, the very limitation of state emissions was evi- 
dence that no like limitation was intended to restrain Con- 
gress. The logical and necessary consequence then was 
that Congress " has power to issue the obligations of the 
United States in such form and to impress upon them 
such qualities as currency for the purchase of merchan- 
dise and the payment of debts, as accord with the usage 
of sovereign governments." Under the power to borrow 
money on the credit of the United States, Congress has 

' Act ot M«r jt, 1878. 

• McCiillough V, Marvluid, 4 Whwloti, 316 (iSio). 

• Veuic Bank v. Fenno, 8 Wnll. 533, 
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as broad an authority as it has over a metallic currency 
under the power to coin money. Congress, under the two 
powers of coining and borrowing money, was autliorized 
to establish a national currency either in coin or paper, 
and to make cither of lliein lawful money for all purposes. 
And this power of Congress to issue legal-lender notes is 
not a power to be exercised only in time of war. but is 
equally within the discretion of Congress in time of peace. 
The wisdom of Congress will determine when the exi- 
gency has arisen. This is a political not a judicial 
question. For these reasons the court sustained the 
constitutionality of the act of 1878, and held that treasury 
notes arc a legal tender in payment of private debts, and 
can be reissued and kept in circulation.* 

From this opinion Mr. Justice Field dissented. He 
reviewed the history of bills of credit in the country, and 
of the clause relating to the subject in the Constitution, 
and particularly the history of the tegal-tender acts and 
of the act of 1878. " Why,'' inquired he, " should there 
be any restraint upon unlimited appropriations by the 
government for all imaginary schemes, if the printing 
press can furnish the money that is needed for them ? " 
if Congress has the power to make treasury noles a legal 
tender, and pass as money or its equivalent, why should 
it not issue a sufficient amount to pay the debt of the 
United States? His reasoning ted htm to the conclusion 
that the decision of the court was inconsistent with the 
letter and spirit of the Constitution.' 

The decision of the court on the legal-tender question 
was soon utilized in the platform of the national green- 
back party, which, in 1884, declared that the court fully 
vindicated the theory of the party on the right and author- 
ity of Congress to issue legal-tender notes, and demanded 



forbade the iwtitMncnt of (he iieasuiy note* : they muit be " reissued 
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the issue of such money tn suf&cient quantities to supply 
the actual need of trade and commerce, and also 
manded that treasury notes should be substituted 
national bank notes, and that the pubUc debt be promptly 
paid w ith them. 

A great governmental power was examined by the 
supreme court in its decision on the constitutionality of 
a portion of the act of Congress of 1894, providing for 
internal revenue, known as the income tax,' The cases 
invohnng the law were twice argued : first, when one 
justice was absent ; secondly, before a fall bench. After 
the first hearing, the court decided that a tax on the rents 
or income of real estate is a direct tax within the meaning 
of that term as used in the Constitution, and that a tax 
derived from the interest of bonds issued by a municipal 
corporation is a tax upon the power of the state, and its 
instrumentalities to borrow money, and therefore is repug- 
nant to the Constitution. Whether the act was unconsti- 
tutional in so far as it levied an income tax on personal 
property ' and thus made a direct tax. was not decided, 
the justices being equally divided. This was the un- 
certain situation in April, 1895. In May the cases were 
re-argued, and the decision of the court on the last 
point was rendered, the opinion of the court being given 
by Chief-Justice Fuller.' A direct tax, in order to be 
constitutional, must be apportioned according to repre- 
sentation. The court held that the tax on personal 
property, or on the income of personal property, was a 
direct tax, and that the tax imposed by the act of 1894 
was such a tax. As it was not apportioned to represen- 
tation, it was unconstitutional and void.' The decision, 
in so far as it interpreted the Constitution, sustained the 
earlier decisions. Chief-Justice Fuller citing several of 
Marshall's as the ground of exposition." Citing also the 

* Sections 17-30, ac 
PS53T 157U.S.4J9; I 
rC'U^ed, May, 1895. 

' Two per cenl on yearly gains above ^4000. 

' Mellrille W Fuller, appoinlcd Chicf-Juslice, iSSS. 

* From this decisinn four of ihe nine jusliees dissented. 

* McCullough V. Maryland. 4 Wheaten, 316, 407 ; Giblions v. Ogden, 
g Whcaton, i, 18S ; Hyllon v. U. S., 3 Dallas, 171. 
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s of Hamilliiri and M;i<lisuii. in " The Federalist," * 
he declared thai their construction of the Constitution 
" should not and cannot he disregarded." The unconsti- 
tutionality of the income tax clauses of the act of 1894 
consisted in the method of imposing the lax. A direct 
tax must be apportioned according to representation. 

In the presidential cam|iaigTi of 1896. tlie democratic 
and the people's parties made an issue of the decision, 
each catling for the imposition, by Congress, of a gr.idu- 
aled income tax, on the ground that by the existing sys- 
tem the burden of the support of the government fell on 
land. — the farming class and small land owners ; cor- 
porations and the owners of capital invested in franchises 
escaping their share. 

The Republicans, in their platform, made no allusion to 
the decision. The issue was. however, not a new one, 
having been raised by several parties. — the first time 
in 1880.= 

An illustration of the trend of political thought was 
afforded in 1889. in the decision in the greatest of all the 
Utah cases, that affecting the Mormon church.* Accord- 
ing to this decision, the power of Congress over the ter- 
ritories of the United States is general and plenary. It 
arises from the right to acquire the territory, and the 
power to make all needful rules and regulations respect- 
ing the territorj- or other properly belonging to the United 
Sutes. What Chief-Justice Marshall had long before 
decided* the court now reaffirmed. — that the iwwcr of 
the United States to acquire territorj' is derived from the 
treaty-making power and the power to declare and carry 
on war. This power to acquire territory is an incident of 
national sovereignty. Having obtained such territory, 
the ITnitcd States can impose laws upon it. Congress 
may legislate directly for its local government, and has 
full and complete legislative authority over its people. 

N«i. XXX-XXXVI. 

iSSo; United Labor, 

., III. 1891: NiHoiul 

Democratic Chlogo. July 8, 1896; 



" The Federalist," 



* GreenlMck party, nlalfona, Chltaeo. Jniw 9-1 

' *"*" "emoenitie, Chi ' 

..,, , , ,_, „ jBoj: Den 

People'!, SL I/nft, July 14. 
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By virtue of this sovereign authority. Congress annulled 
the charter of the Morman church, confiscated its prop- 
erty, and devoted it to public uses. The regulation of a 
territory by Congress depends, therefore, solely on its 
discretion. 

In another Utah case the court examined still more in 
detail the power of Congress to regulate the domestic 
alTairs of a territory. " The people of the United States 
are sovereign owners of the national territories," said Mr. 
Justice Matthews, " and have supreme power over them 
and their inhabitants.' In the exercise of this sovereign 
dominion they are represented by the government of the 
United States, to whom all the powers of government 
over that subject have been delegated, subject only to such 
restrictions as are expressed in the Constitution, or are 
necessarily impHed in its terms or in the purposes and 
object of the power itself; for it may well be admitted 
in respect to this as in every power of society over its 
members that it is not absolute and unlimited. But in 
ordaining government for the territories and the people 
inhabiting them, all the discretion which belongs to the 
legislative power is vested in Congress, and that extends 
beyond all controversy, to determine by law, from time 
to time, the form of local government in a particular ter- 
ritory, and the qualification of those who shall admin- 
ister it. It rests with Congress to say whether in a given 
case any of the people resident in the territory shall par- 
ticipate in the election of its officers, or the making of its 
laws; and it may, therefore, take from them any right of 
suffrage it may previously have conferred, or at any time 
modify or abridge it as it may deem expedient. The right 
of local self-government, as known to our system as a 
constitutional franchise, belongs, under the Constitution, 
to the states and to the people thereof by whom that Con- 
stitution was ordained, and to whom, by its tenns, all 
power not conferred by it upon the government of the 
United States was expressly reserved. The personal 
and civil rights of the inhabitants of the territories are 
secured to them, as to other citizens, by the principle of 

1 In Murphy v. Ramsey, 114 U. S. 44. 
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constitutional liberty, which restrains ttie agencies of 
government, state and national. Their political rights 
are franchises which they hold as privileges under the 
legislative discretion of the Congress of the United 
States." 

This decision became of extraordinary interest in con- 
nection with the extension of the jurisdiction of the 
United States over Porto Rico, Hawaii, and the Philip- 
pines, in 1898. If the constmciion of tlie Constitution 
which this decision made is to regulate the government 
of these new acquisitions, then the American people, act- 
ing through Congress, can forbid the people of any of 
these new acquisitions to assemble for the purpose of 
political discussion to petition our government for re- 
dress of grievances, and to bear arms. Congress can 
provide for searches and seizures of the persons dwelling 
in these acquisitions. — their houses, papers, and effects. 
— in modes that arc recognized as illegal when employed 
in any American commonwealth.' 

The acquisition of the Philippine Islands raised new 
constitutional questions. Are the provisions of the four- 
teenth and fifteenth amendments to be extended to their 
inhabitants? Are the people of these islands citizens of 
the United States, and therefore entitled to all the im- 
munities and privileges of such persons? Is manhood 
suffrage to be exercised by them? Does the Constitution 
permit the organization of a state in the sense in which 
the word is used in America, out of islands remote from 
the United States and having no tics or connection with 
this country? 

Can Congress organize a territorial, or colonial, gov- 
ernment of a military type for these possessions, and can 
it govern them in a way altogether different from that 
which has at any time prevailed in any other territory 
of the United States? 

In brief, under the Constitution and laws of the United 
States can any place be found for a colonial system, 
analogous, say. to that of the British empire? Has the 
acquisition of the outlying possessions of the United 

» -Tht P«op1f of the UniM Statei." by Simeon E. Baldwin, LL.D. 
VbIc Law Jnumal, January, iS99. 
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States — Porto Rico, Hawaii, and the Philippines — made 
it necessary for the American people to depart from the 
policy hitherto established in the organization or terri- 
torial governments and inaugurate a civil system for 
dependencies? 

These questions, and many others akin to them, are not 
yet answered. The acquisition of Porto Rico, Hawaii, 
and the Pliilippines marks the close of an era in American 
history. Americans recognize this fact ; European critics 
of America make it the theme of new prophecies and new 
deductions concerning the woHd-politics of the future. 
A French economist has recently said : " Avec Vannee 
i8p8 commence en ri-aUle une periode nouz-elle; les vic- 
tories suT I'Espagne, le triomphe de la politique d'expan- 
sion, le triomphe de la monnaie d'or temoignent du ce 
changement." * 

The government of the United States is slowly feeling 
its way toward a fixed policy of government for our out- 
lying possessions. This is perhaps as much as can be said 
with safety at the present time. This policy, it must be 
understood, is a matter of administration ; that is, of 
practical application of the principles on which the 
American government is founded. There can be no 
change in these principles ; tliere may be a change in the 
application of the principles. For the interpretation of 
these principles we look to the supreme court of the 
United States, which, as cases involving these principles 
have come before it, has defined them. Cases growing 
out of the tariff laws of the United States and in the 
decision of which the powers of Congress over the Philip- 
pines and Porto Rico were set forth, reached the court 
in 1901. 

' Professoi Haawr, of the Univetsily of Dijon, in Bulletin de la 
SckSM dcs Amii dc I'Universiii? de Dijon, tome 6, No. V, Fev. 1901. 
See also Conslilulionil Qaesliotii Incident 10 ihe Acquisiiion and Gov- 
ernment \>y Ihe United Statu, of tdand Territory, by Simeon E. liald- 
win. LUD., Harvard Law Reiiew, vol. xii, p. 6; Report on the Lfgal 
Status of the Territory and Inhabitants of Ihe Islands ac<)aited by (he 
United Slates duKng the Wat with Spain, considered with Reference lo 
■be Territorial Boundaries, Ihe Conttilution and Laws of the United 
States. Charles E. Magoon, Law Oi&cer, DivlsioD ol Inmlar Aff^rs, 
War Depaitmeot, Washington, 1900. 
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The court laid down principles at this tiine, which, 
strictly in harmony with earher di-ctsions, are the basis 
on which civil aflfairs in our outlying possessions must 
be administered. 

Congress in governing the territories is subject to the 
Constitution; therefore all the limitations of the Consti- 
tution which are applicable to Congress in exercising 
this authority necessarily limit its power on this subject.' 
The civil govermnent of tlie United States cannot extend 
immediately or of its own force over territory acquired 
by war. Such territory must necessarily, in the first 
instance, be governed by the military power under the 
control of the President as commander- in -chief. Civil 
govemmenl cannot take effect at once, as soon as posses- 
sion is acquired under military authority, or even as soon 
as that possession is confirmed by treaty. It can only be 
put in operation by the appropriate political department 
of the government at such time and in such degree as 
that department may determine. The practical interpre- 
tation put by Congress upon the Constitution has long 
been continued and uniform to the effect that the Consti- 
tution is applicahic to territories acquired by purchase or 
conquest only when, — and so far as, — Congress shall 
direct. The power to acquire territory by treaty implies 
not only the power to govern such territory but also to 
prescribe upon what terms the United States will receive 
its inhabitants, and what their status shall be in what 
Chief-Justice Marshall termed the " American empire." 
There seems to be no middle ground between this posi- 
tion and the doctrine that if their inhabitants do not be- 
come immediately, upon annexation, citizens of the United 
States, their children thereafter born, whether savages or 
civilized, are citizens and entitled to all the rights, privi- 
leges, and immunities of citizens. 

In the case of Porto Rico and the Philippines the civil 
rights and political status of the native inhabitants is 
determined by Congress. In every case of the acquisitioti 
of territory by the United States. — as that of Mexico, 
Alaska, Porto Rico, and the Philippines. — there is an 

> Do«ne**. 6idw«11, 182 U. S. Reporli, 144 I1901). 
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implied denial of the right of the inhabitants to American 
citizenship until Congress by further action signifies its 
assent. Grave apprehensions of danger were felt by 
many eminent men, at the time of the acquisition of Porto 
Rico and the Philippines, lest an unrestrained possession 
of power by Congress might lead to unjust and oppressive 
legislation in which the natural rights of the territories, 
or their inhabitants, may be engulfed in a centralized 
despotism. These fears, however, find no justification in 
the action of Congress, in the past century, nor in the 
conduct of the British Parliament towards its outlying 
possessions since the American revolution. The wisdom 
and discretion of Congress will determine the question.' 

Porto Rico is a territory appurtenant and belonging to 
the United States, but is not a part of the United States 
within the revenue clauses of the Constitution. On 
May 1, 190a, Congress passed a tariff law, — known as 
the Foraker act, — imposing duties upon imports from 
Porto Rico. Congress could lawfully impose a duty upon 
imports from Porto Rico, notwithstanding the provision 
of the Constitution that all duties, imports, and excises 
shall be uniform throughout the United States. This 
conclusion was reached by the supreme court, — four of 
the nine justices dissenting from the opinion. 

" In determining the character of a tax," said the court 
in its opinion, " it is important to consider whether the 
duty be laid for the purpose of adding to the revenues 
of the country from which the export takes place, or for 
the benefit of the territory into which they are imported. 
The Foraker act provided that whenever the legislative 
assembly of Porto Rico should have enacted and put into 
operation a system of local taxation to meet the necessi- 
ties of the government of Porto Rico, as established by 
Congress, and should notify the President, he should 
make proclamation thereof, and thereupon all tariff duties 
on merchandise and articles going into Porto Rico from 
the United States or coming into the United States from 
Porto Rico should cease." " 

> nownea !■. Hiaweil, 182 U. S. Kepom, 2S0-ZS1. 
* lilfest.; Dooley f. U, S, 183 U. S. Reports, p. (51. 
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The fund accruing from ihe Porto Rico tarifl con- 
stituted a separate fund, exclusively at the disposal of 
the President for the benefit of Porto Rico. The Porto 
Rico tariff is a temporary tarifl. There is a wide differ- 
ence between the full and paramount power of Congress 
in legislating for a territory in the condition of Porto 
Rico, and the power of Congress with respect to the 
states, which is merely incident to its right to regulate 
commerce.' But to this opinion of the court four 
justices dissented, holding, substantially, as Mr. Justice 
Harlan held, that " Porto Rico became, after the ratifica- 
tion of the treaty with Spain (in 1899), a part of. and 
subject to, the jurisdiction of the United States, in respect 
to all its territory and people; and Congress could not 
thereafter impose any duty impost or excise with respect 
to that island and its inhabitants which departed from 
the rule of uniformity established by the Constitution."* 

The court held, in another case, that Porto Rico and 
the Philippines were not the subject of distinction after 
the ratification of the treaty of April it. 1899.' 

The status of the outlying possessions of the United 
States, is therefore, according to the principles of the 
Constitution, as laid down by the supreme court, wholly 
determinable by Congress. While in theon.' Congress lias 
power to establish in these territories a government dif- 
ferent from that which it has established in other terri- 
tories from time to time organized, — and doubtless, from 
the nature of the case Congress will establish a different 
government because of the condition of the people in 
these outlying possessions. — it does not follow that Con- 
gress will establish a government there which in any true 
sense can be described as a " centralized despotism," 
The outlook is that both in Porto Rico and in the Philip- 
pines, and especially in the latter, the government estab- 
lished will be of a military type for a long time to come. 
This tvpc seems the only type that can be set up among 
a people such as inhabit the Philippine islands. From 

• Mt. Jiuiice HarUn, diwcnling apinion, in Downes t; Kidwell, tSj 
D. S. Reporu. 

■ Fotuieen Diunond Rinn, Emil J. Pepke Clumant v- U> S., '^* 
U.S. Heporli. 176 ([901). 
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a cotistitutional point of view these islands present no 
special difficulty in government. Congress is no more 
supreme respecting them and their inhabitants than it has 
been respecting the territory and inhabilanls acquired as 
Mexico or Alaska. Though each acquisition of territory 
by the United States, — Florida, Mexico, Alaska, Porto 
Rico, and the Philippines, — and other acquisitions of less 
magnitude have been made by treaty,' it is well estab- 
lished constitutional law that " a treaty does not incor- 
porate territory without the consent of Congress." ■ 

Congress represents but does not embody the sover- 
eignty of the United States. The President represents 
that sovereignly; the supreme court represents that sov- 
ereignty; but neither President nor court embodies that 
sovereignty. That sovereignty is embodied in the people 
of the United States. 

In the new era upon which the United States has 
entered the principles of the Constitution will, we may 
confidently assert, remain the same as in the past. The 
American system of government a.s outlined in the Con- 
stitution is intended, as was said of it many years 
ago by Chief-Justice Marshall, " to endure for ages to 
come." But the law of permanence is the taw of adapta- 
tion ; and the principles of American constitutional gov- 
ernment, it is believed, are adaptable to the exigencies 
of the future, 

< Excepi Ihe Oregon country and a Ebw islands, chieflj in Ihe Pacific 
Ocran, acquired by discovery. 

* Fourteen Diamond Ringt, Emit J. Fepkc, Claimaot v. II. S., tSl 
U. S. Reports, 17C (1901). 
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summary: the forces in the civil evolution 

The eighteenth and nineteenth centuries were, in America, 
an age of constitutional reform. Attention long directed 
to the origin and growth of the federal Constitution has 
in later years been directed to the origin and growth of 
the organic law of the several commonwealths, and the 
conclusion has been the same, that the supreme laws of 
America, finding expression in constitutions of govern- 
ment, have, during these centuries, slowly responded to 
the will of the people. That will has not always been 
wisest or best. The elements of imperfection which cling 
to all human work are plainly discernible in the body of 
laws which, under the name of constitutions, distinguish 
the civil activity of the American people. The very 
rigidity of a written instrument has compelled amend- 
ment in order that there might exist that correspondence 
of expression to fact which above all else is demanded 
in legislation and in the formulation of a working plan 
of government. From that hour in the early years of 
the last decade of the eighteenth century, when political 
parties clearly aligned themselves in America, — and the 
year 1792 may be taken as the time, — until this present, 
popular government as expressed in successive administra- 
tions, dominated by party theories, has done no more than 
to hasten or to delay that civil adjustment, which must 
ever go on in order that the state may be organized under 
working principles, or, which signifies the same, under 
political theories which for the time being men interpret 
as conducive to the general welfare. There is more of 
opportunism than philosophy in the conduct of ihc public 
business. 

it is to the state constitutions that we look for evidence 
of attempts to make special adjustments to the exigeticies 
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of public affairs. It is in these instruments that we find 
recorded the imponant details of that civil evolution ever 
going on in America. No other people ever formulated 
pohtical theories in constitutional form as did the Ameri- 
cans in the eighteenth century. The state constitutions 
preceded the national Constitution and practically deter- 
mined its form, its arrangement, and its style. The work- 
ing scheme of a parliament is plainly visible in the details 
of the national Constitution which regulate the procedure 
of Congress, the rights and privileges of senators and 
representatives, and the relation of the legislature to the 
executive and judiciary departments of the government. 
These parliamentary details were nicely observed in every 
state before the national Constitution was made. Out of 
the mass of local rules and regulations the federal con- 
vention composed the provisions in the supreme law 
which are strictly parliamentary in their nature. This 
working body of rules comprises tlie manual of pro- 
cedure, written or unwritten, which every parliamentary 
body must obey in order to conduct public business with 
efficiency. 

Turning to the provisions in the national instrument 
regulative of the executive, a like parentage is discernible: 
the practice of the slfRe executives at the lime the federal 
convention assembled. That practice, somewhat loosely 
outhned in the early state constitutions, was itself the 
resultant of many struggles and adjustments in colonial 
times. Between the legislative and the executive there 
has ever been and there doubtless ever will be, a struggle 
such as Jefferson depicted in 1798: " It is now under- 
stood that two political sects have arisen within the United 
States; the one believing that the executive is the branch 
of our government which needs more support, the other, 
that like the analogous branch in the English government, 
it is already too strong for the republican parts of the 
Constitution ; and therefore, in equivocal cases, they in- 
cline to the legislative power; the former of these are 
called Federalists, sometimes Aristocrats or Monocrats. 
and sometimes Tories, after the corresponding sect in the 
English government of the same definition ; the latter arc 
styled Republicans, Whigs, Jacobins, Anarchists, Disor- 
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ganizers, etc. ; ihesc terms are in familiar use with most 
persons. 1 believe Whig and Tory characterize the distin- 
guishing principles of the two sects." There is a contest 
between legislative and executive functions because some 
men incline to confide the conduct of public business to one 
person rather than to a group of persons; to King or 
President rather than to Parliament or Congress. The 
working harmony of a written or of an unwritten consti- 
tution by which the executive and the legislative perform 
their respective functions is a hannony agreed upon, — 
a convention worked out by hard necessity, — not neces- 
sarily a final definition of civil forces, or even a precise 
formulation of natural relations. Government is a fiction 
agreed upon and as conventional as the arbitrary sub- 
division of nature into animal or vegetable or mineral; 
or as the classification of plants in botany. Yet the con- 
viction grows that government is natural because, as the 
civil adjustment proceeds, from age to age, men believe 
that life realizes unto itself its desires in proportion as 
government is adapted to the nature of man. It is on 
this abstract proposition that all constitutions and laws 
rest ; and the labor to realize the value of the proposition 
works out the perpetual adjustment of theory and form 
to fact. 

If we turn to the provisions in the national Constitution 
regulating the judiciary, a like purpose and a like parent- 
age are discernible as with the legislative and the execu- 
tive. The judicial function was as clearly outlined in the 
early state constitutions as in the practice of the English 
people at home, and more clearly ihan in the practice 
of any continental nation. The founders of the first state 
governments simply transformed into a written constitu- 
tion the judicial practices which had evolved in colonial 
times. Most elaborate of all statements of the time was 
the judiciary article in the first Maryland constitution i 
but the analogous article tn other states exemplified the 
ruling canon of the hour. — to differentiate the functions 
of government; to make each group of functions, — 
legislative, executive, judicial. — clear, and as far as prac- 
ticable, to give to each group its specific powers and 
duties, safeguarded by well-defined limits. At points 
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where theory must perforce yield to fact, and the arti- 
ficiality of government could not be hidden, it was left 
to practice, and the compulsions of harmony and general 
interest, to organize the so-called three departments or 
functions as a working civil unit. And it must be ac- 
knowledged, after the tests and trials of more than a 
centufy, that the defects in the American civil system, 
whether state or national, have not proved incident to 
the presence or the absence of mere words or phrases, 
defining or omitting to define the precise relations of 
either department of government to the others. All 
the discords and commotions which have wrought havoc 
in America have originated outside of our constitutions 
of government. Without exception in so far as these 
commotions have affected our organic laws, the effect 
has been due to the persistent efforts of groups of men 
to read into the organic law an interpretation favor- 
able to their selfi.sh interests. The most notable adjust- 
ment thus far made in .America, — the abolition of slavery 
and the admission of the former slave to the rights of 
the citizen, — cxcmplifi'cs the whole procedure of civil evo- 
lution. That adjustment, that abohtion, that enfranchise- 
ment would never have occurred had it not been forced 
by grinding necessity, just as the national organization 
itself, — under the form of a plan of general government 
expressed in a written constitution, — was the result of 
grinding neccssily in the eighteenth century. In its large 
meaning, the civil war adjusted the theory of free govern- 
ment to the facts. It was as great a triumph for the 
white race as for the black. It was the victory of an 
idea which for ages had been working out its own ex- 
pression in the civil hfe of men. Looking back over the 
long struggle which we call civilization, men please them- 
selves with belief in the altruism of democracy ; but a 
sterner adherence to the course of human conduct would 
confess that the phenomenal altruism apparently won by 
the American people through civil war was no more than 
a phase of racial adjustment in America. With the African 
suffered to remain in Africa, all the civil wars of Christen- 
dom could not have affected his present status other than 
as it is in the United States. It might seem excusable 
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to draw the inference that violent interference with the 
races of men in their natural habitat compels later civil 
adjustments of a serious nature. From which proposition 
one might possibly draw the civil corollary that the Fili- 
pinos, in all probability, will never be thrust into citizen- 
ship on so wholesale a scale as were the negroes in the 
United States. But the operation of democratic ideas 
will doubtless effect adjustments in the Philippines advan- 
tageous to the native races. 

These stupendous amendments of the civil organiza- 
tion startle men by their consequences even more than 
do the necessities, which seem to compel them, dismay 
men by their difficulty. After atl, the adjustment is only 
an experiment; the only permanent feature being that 
men rarely if ever return to the dominating ideas from 
which they sought relief by altering or amending the 
supreme law. But the amendment itself is amendable; 
the adjustment itself subject lo readjustment; for society 
is ever in a state of flux, and the equities of the civil 
state are the privil^^es of opportunism. Government is 
a perpetual process of corrections. 

In our own history the elements of this process are 
continually in evidence. Not a year passes without its 
body of amendments to the organic laws of the land. 
Down to 1900 the slates adopted one hundred and twenty- 
one constitutions, and to each of these, save the last, — for 
the proposed amendment of which time has much in store, 
— no fewer than three thousand amendments have, in the 
aggr^ate been offered, and to the national instrument 
about fifteen hundred. Few of these can be said to sig- 
nify other than a transient restlessness, or an obscure or 
hasty attempt to remedy a supposed public evil. The ele- 
vation of the written organic law as a fetish has now for 
upwards of a century encouraged men to believe that in 
order to cure public ills it is necessary only to change the 
wording of the Constitution. Yet the inspection of this 
mass of proposed amendment, so far as inspection is now 
possible, leads to the conviction that only a small portion 
of the proposed changes were intended to effect more than 
what may be characterized as parliamentary details; that 
is, terms of office, times and metliods of election, salaries, 
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business procedure and the tike; relatively few of the 
proposed amendments going to ihe essentials of govern- 
ment, or doing else than merely to perpetuate present or 
prevailing conditions under other names. The excep- 
tions, in proposed changes in state constitutions, — ex- 
ceptions which note the existence of great civil problems 
unsolved, — have been exclusively administrative in char- 
acter. This hint at a fourth estate in government — the 
administrative — is frequent in the reforms demanded 
after i860. The applicability of the demand for a more 
effective administration of pubhc affairs must be ac- 
knowledged when we read the administrative articles 
inserted in the later constitutions, especially those of 
western states. Our organic laws, while not losing their 
traditional constitutional character, are rapidly assuming 
administrative features which are transforming them into 
new instruments. The American people have learned 
that the chief matter of interest to them practically is not 
the theory of the state, but the administration of affairs. 
Thus it follows that our organic laws contain rarely a 
definition, as, for example, do the French constitutions, 
but ours abound increasingly with administrative features, 
in which respect tJiey approach the type of European con- 
stitutions. Doubtless government in America is defective 
as a matter of administration; the individualism which 
was enthroned in America at the time of the revolution, 
and which dictated the form and substance of the earlier 
constitutions, would not tolerate the nice administration 
of the pubhc business familiar to Frenchmen, Germans, 
and Itahans. The explanation is easy. The Americans 
in the eighteenth century were a homogeneous people, for 
civil purposes, and had abundance of room wherein to 
live, move, and have their being. The pressure of popu- 
lation, as gradually felt in America, has compelled the 
resort to administrative reforms. The officials in any 
state remain but a brief time in authority. Life tenure of 
office has been abolished, or, to state the fact as apph- 
cable to most of the commonwealths, has never been 
adopted in America. The hfc tenure of the judiciary in 
Massachusetts is a survival, and the twenty-one and four- 
teen-year terms for judges, in Pennsylvania and New 
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York, are an anomaly. The limit for executives, whether 
mayor, governor, or President, is four years; the limit 
for legislators is two or four years in tlie stales, or two 
or six in the United States, according to the membership, 
whether of the House or the Senate. The usual tenure 
for judges is from five to seven years. For minor offi- 
cials, that vast body to whom the local goveniineiit of 
the countr)' is cntnisted, the term is seldom more than 
three years. It was thought at the time when our state 
governments were estabUshed that a brief official term 
would insure responsibility by a sort of popular educa- 
tion ; frequent elections being believed to be educative, 
both for the electors and the elected. But for some 
reason these carefully wrought devices have failed to 
effect the desired end; officialism has taken unto itself 
a habitation and a name, and what is worse, a method, 
and the public business has languished. It took about 
eighty years of hard experience to teach the American 
people the futility of the device which they had trusted; 
whereupon they proceeded to adjust their organic laws 
to the facts, and inserted administrative details as the 
corrective of official incompetency or neglect. In other 
words, the American people discovered that they had con- 
structed an effective machine for raising revenue, when 
they organized their legislative department, but they had 
neglected to construct an equally effective machine for 
administering the funds thus raised. It was the service 
of education which compelled this amendment. With 
the appropriation of the public lands, or portions of them, 
as school funds, the first realization of the need of an ade- 
quate system of administration b^pn slowly to affect the 
public mind. As an immediate result, the state constitu- 
tions were revised, and a new article was inserted under 
the title " Education." The states then became paternal, 
and began the many public institutions, hospitals, asylums, 
reformatories, training schools, colleges, and universities, 
with their special departments of agriculture, applied 
science, and the like. Whether or not democracy is altm- 
istic. it is undoubtedly true that it is in America. But the 
altruistic ventures of the states demanded vast sums of 
money and an effective administration of the funds. Oat 
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of this condition of affairs grew the numberless adminis- 
trative changes in the earlier constitutions; changes so 
marked that the later instruments differ from the earlier 
chiefly by the inclusion of administrative provisions. 

But no amendments have as yet been made, strictly of 
an administrative nature, to the nationa! Constitution, save 
by the adoption of three hues, in a clause thrice repeated 
in the Constitution (the only instance of repetition in the 
instrument), found at the close of the thirteenth, four- 
teenth, and fifteenth amendments. — a clause which might 
seem meaningless to many, namely. " The Congress shall 
have power to enforce, by appropriate legislation, the 
provisions of this article." Language of this kind seems 
at first superfluous in an organic law because presump- 
tion would run in favor of the construction that the inclu- 
sion of a duty is the inclusion of power to perform it. 
There was, however, in the three amendments with which 
the Constitution concludes, an administrative feature of 
the highest significance, and, throughout all its dealings 
with the questions germane to the three amendments, 
Cor^ress has not failed to attempt, at least, a rational 
administration, or to provide for the same, in its legisla- 
tion. The slates, having immediately the burden of local 
government and administration, have been compelled to 
make explicit administrative provisions in their organic 
laws; the neglect to do so being inexcusable, as there 
was no lower body or political organization upon whom 
the burden could be laid. Thus it is that all so-called 
municipal or county institutions are subject to state in- 
spection, under the compulsion of administrative needs. 
It follows also that of the nearly four thousand volumes 
of state laws a respectable portion bear directly on strictly 
administrative matters; yet this portion bears later dates 
than one might expect to find, for the greater body of 
strictly administrative legislation has been enacted since 
the civil war. 

It would seem then that in the evolution of popular 
government in America the order was rational, if not 
natural, — the formulation, first of the theory of the state 
in a working organic law, and later, the formulation of 
administrative directions in order to adapt the theory to 
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the fact. Thus all consiitutional provisions regulating 
private corporations, such as banks, public carriers, insur- 
ance companies, and other private corporations, — and 
such provisions date from the New York constitution of 
1846, — arc, strictly speaking, administrative in their 
nature, as is the legislation based on them. The first con- 
stitutions made no mention of banks, public carriers, or 
private corporations in general, although such bodies 
were in existence at the time the eighteenth century 
constitutions were made. At first the regulation of such 
corporations was entrusted to the legislatures, but the 
confidence of the people being misused, they sought relief 
by placing in the constitution of the state regulations of 
a permanent character with which the legislature must 
comply. It was believed a century ago that a constitu- 
tion was a last word on government, but experience has 
not confirmed the belief. The American people make a 
new slate constitution every year, though the immediate 
product is the work of a single commonwealth. No state 
escapes, nor can escape, the influence of other, and es- 
pecially, of contiguous states, and there is not an instance 
in our constitutional history of such isolation as has 
enabled or encouraged the people of a state to formulate 
a constitution distinctly different from the constitution 
of some other state. This conscious, or unconscious, 
copying has been the natural result of the migration of 
population ; the East sending forth its children into the 
West ; the older states of the South thus populating the 
Southwest; the older states of the North, the Northwest. 
Mr. Tilden. in a public address, once remarked, evidently 
with much amusement to himself, on the ease with which 
a constitutional provision finds its way over the land. 
He relates that while a member of the New York conven- 
tion of 1846, he hstened. indifferently, to a proposition 
advocated by a member, for the regulation of banks and 
banking. By some inadvertence which Mr. Tilden con- 
fesses that he cannot explain, the provision, though not 
understood by the convention, was favorably reported 
and doubtless by inadvertence finally inserted in the 
finished constitution: " and for the same reason," remarks 
Mr. Tilden, " it was adopted into the constitutions of 
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some seven western states." Now the article thus irra- 
tionally elevated to the rank of the organic law expressed 
the demand of the American people for the regulation of 
banks and banking. The panic of 1837, engendered in a 
long period of irresponsible banking, had brought sharply 
to public attention the necessity for some regulative 
article. Mr. Tiiden might have added that the very 
clause, the unreasonable course of which provoked his 
remarks, became, in 1863, the foundation of the national 
banking act, in so far as that act secures depositors in 
national banks. 

The educational provisions inserted in the first consti- 
tution of Indiana, in 1816, may be said to be the parent of 
the elaborate articles on the subject in all the later west- 
em constitutions; yet Pennsylvania, in 1776, and Massa- 
chusetts, in 1780, established the precedent which Indiana 
followed. The local government of Kentucky was the 
same as that of the parent state, Virginia ; and that of 
Tennessee, of the parent state. North Carolina. Missis- 
sippi and Alabama adhered to Carolina and Georgia 
models, as did Michigan and Iowa to those set by New 
York and Pennsylvania. California, in 1849. utilized both 
northern and southern precedents, and came into the 
Union with the first composite constitution adopted in 
America. Thus when we seek out the factors in our civil 
evolution we begin the long search for precedents, which 
sooner or later brings us to the work of the original states. 
The civil evolution here has therefore much in common 
with the civil evolution in the old world; the migration 
of races and peoples accounting for the early establish- 
ment of customs, the enactment of laws, the persistency 
of traditions. If America had no written constitutions, 
the people of the several states would nevertheless possess 
customs and traditions, having the force of laws, derived 
from older communities and introduced with the coming 
of settlers from the eastern portion of the country. To 
this law Nevada is in part an exception, as also Wyoming 
and Idaho, which commonwealths derived much of their 
civil organization from California and Oregon models. 
In 1889, when four new states were admitted into the 
Union, — the Dakotas, Montana, and Washington, and in 
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1890, when Idaho ami Wyoming were admitted. — the 
novel condition was disclosed of an eastward flow of 
population, these new commonwealths having received 
large masses of population from the Pacific slope. Every 
year shows a less distinctively westward movement of 
population, the lines now crossing and intersecting, as 
people freely remove eastward, westward, northward, and 
southward ; the result of which will be recorded as such 
causes have recorded results in the past, in composite con- 
stitutions ; the oi^^ic laws of the states thus slowly ap- 
proaching homogeneity. This slow change exemplifies 
the operation of that grand law of evolution, — that the 
tendency in nature is from the heterogeneous to the homo- 
geneous, a law which works for harmony. It follows 
that with this slow change, or perhaps under special con- 
ditions accelerated by economic pressure and interest, 
the bonds of the Union became stronger and the perpetuity 
of the republic assured. Perhaps the law might be staled, 
somewhat rudely, in this fashion: that with the most 
perfect interchange and intercourse, — economic, social, 
political, — the diversities which otherwise might cause 
friction disappear, and the civil organization attains 
perfection. 

In this process of gradual conformity to a common 
ideal, political parties serve as agencies, not as principals. 
They compromise the people as working political units, 
but they do not take the place of ideas. There seems, at 
present, no other moans for popular government to use 
than parties, but the>' should not be confounded with the 
governing forces in the republic. He reads history to 
little profit who confuses the career of political parties 
with the forces which determine the course of civil affairs. 
Parties, like all agents, abide the will of their principals. 
The history of parties is indirectly the history of ideas. 
In the early part of this book may be found the enuncia- 
tion of the first principles of government in America. 
Men of different parties accept "' The Federalist " as the 
earliest formulation of these principles. Yet nowhere 
do the authors of " The Federalist " exalt parties as orig- 
inal forces in government, indeed, it would be difficult to 
discover a passage in " The Federalist " which makes any 
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reference to parties at all. When the Constitution was in 
process of formation, its framers, so far as the records 
of their discussion show, made no account of political 
parties. Dr. Franklin hinted strongly in his well-known 
speech that the fate of the new government was identi- 
fied with the administration of the powers granted to it ; 
but he did not attribute to pohtical parties that supreme 
place which, at first thought, many now assign them. A 
party is the means of political expression and of civil ad- 
ministration, but it is not to be confounded with the 
essentials, the principles, on which government is founded. 
Therefore, it follows that in tracing the evolution of pop- 
ular government in America, little that is essential to the 
subject could be gained by an elaborate account of the 
career of parties. The leaders formulate the opinion of 
the minority or of the majority, and there is never a time 
when the minority may not hope to become the majority ; 
strictly speaking, that is the only excuse which the minor- 
ity has for its existence. Civil adjustments, such as are 
recorded, whether wisely or foolishly, in constitutional 
amendments, are the work of the majority, and in a gov- 
ernment organized and conceived as is ours, there is no 
pacific power for securing such adjustments equal in 
flexibility, responsiveness, and efficiency, to the political 
party. Thus it follows that amendments usually go 
under a party name, as do the thirteenth, fourteenth, and 
fifteenth amendments of the national Constitution, and as 
usually is the case, do amendments to the state constitu- 
tions. Even the organic law itself, when subject to a 
general revision in a state, reflects the opinions of the 
dominant party, as is exemplified in the later constitutions 
of southern states which have dealt with the suffrage. But 
in every case the party is the mere organ of the majority, 
— of that portion of the people who exercise the greatest 
influence. We come therefore to the people and their 
ideas; and it is these which exemplify the current phase 
of government. That the people are deluded, partly or 
wholly ; that unwisdom for a time prevails ; that much 
that is done has to he undone does not invalidate the 
proposition that political parties are agents, not principals, 
in the evolution of government. Practical politics resolves 
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the party into a primal force, and necessarily ; but the 
silent forces which work out social conditions operate 
without respect for parties. It is the first business of a 
political party to identify itself with the course of affairs; 
then it may easily persuade the unknowing that its hand 
is on the helm of the ship of state. 

There is that about government which appalls by its 
mystery. No man has yet explained the order of affairs, 
nor the causes of conditions, nor the consequences of 
them. So long as human nature itself is unfathomable, 
the mystery will continue : only clearing away, here and 
there, as by common experience, after many years, a 
rational people come to recc^^iize some of the conditions 
of peace, order, and the general welfare. Could we pierce 
the darkness, we might be able to anticipate adjustments 
which, delayed too long, or ignorantly denied, come at last. 
suddenly, with the affliction of war. But, happily, we are 
not denied the hope that the law of civil evolution but 
rarely operates in so terrible a manner. Whatsoever con- 
tributes to the common understanding of human rights, 
seems, in the last analysis, the best protection against 
adjustments which fail to adjust, and amendments which 
fail to amend. 

The century and a quarter which elapsed from the first 
enunciation of those civil principles, on whicli government 
in America is believed to rest, to the acquisition of pos- 
sessions beyond our original continental domain witnessed 
a continuous effort among the American people to elimi- 
nate errors from their formula of civil procedure. 

The elimination of error from the formula of civil pro- 
cedure in America constitutes the large task in which its 
composite population has been engaged since the middle 
of the eighteenth century. To what extent that task has 
been a conscious undertaking toward conventional ends 
is the theme of every political narrative which has been 
written about this country. If it were possible so to inter- 
pret the civil data as to draw forth the meaning of our 
organic and our administrative evolution, doubtless we 
might have before us a clear account of our development, 
anak^ous to the accounts which Darwin and Wallace 
have written of the origin and development of plants and 
animals. ' 
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History is not and cannot be scientific. " Method and 
argument," observes Sir George Otto Trevelyan, "are 
the essential qualities necessary for the collection, colla- 
tion, and valuation of historical evidence. So far history 
is a science. But this method ends when the task of 
weighing the evidence for the facts is complete. History 
is not a science in the sense that it can establish causal 
laws of general application. All attempts have failed to 
discover causal laws which are certain to repeat them- 
selves in the institutions and affairs of men. The law of 
gravitation may be scientifically proved. But the histori- 
cal law, that starvation brings on revolution, is not proved ; 
indeed, the opposite statement, that starvation brings on 
abject slavery, is equally true in the light of past 
events." ' 

In other words, we cannot treat history as a science 
because we cannot get all the facts. Tendencies may be 
discerned while yet we possess only a part of the facts; 
but our interpretation of this tendency or that is liable to 
error in proportion to our ignorance of alt the facts. 
Now, after the lapse of nearly a century and a half of 
experience under written constitutions, — and a consti- 
tution is only a plan, or scheme of government, — we 
detect tendencies, as we interpret facts, that popular gov- 
ernment in America has passed or is passing into its 
administrative stage; or. to express the interpretation in 
different words, we recognize in the attempt to admin- 
ister civil principles, that we are dealing with problems 
which did not arise, or discover themselves, while the 
public mind was consciously engaged in formulating the 
proper organization of government under its early con- 
cept of the meaning of these principles. 

An illustration will make this statement clearer. Jeffer- 
son and Hamilton stand forth more conspicuously than do 
any other men in our history as exponents, the one of 
organization, the other, of administration of popular gov- 
ernment. Jefferson's writings abound in generalizations 
about human rights; Hamilton's, in administrative propo- 
sitions, applying particular melhods. Jefferson's mind 
dwelt on the vague mass of relations which, as the igea 
> The /<tJtftmdfat Heviiw, December, 19OJ, 
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pass, men, under grintl'"g necessity, work oul and estab- 
lish as human rights. Hamilton's mind moved swiftly to 
practical affairs; to the apphcation of particular theo- 
rems of administration ; and. necessarily, to the hmitation 
of men to fixed courses of conduct. Jefferson has much 
to say of the evil of povemment ; Hamilton is ever 
warning against the perils from anarchy. Jefferson 
trusted to natural laws and the general compulsion of the 
co-ordinated mass of human relations; Hamilton dis- 
trusted the capacity of men to interpret their own sub- 
stantial interests, in government, and therefore devoted 
his energies to formulate the proper procedure of that 
care-taker, — Government. 

For more than a hundred years the systems exemplified 
by these lWL> men have been in conflict in 'America, and 
it may be said that the two systems have been in conflict 
among men since tlie birth of civilization. These two 
systems have been recc^nized under various names ; but 
in America, during the hfctime of Jefferson and Hamil- 
ton, they received the names which, with slight variation, 
they have borne ever since, — democracy and federalism. 
Unquestionably that great body of citizens who adhere to 
Ihe teachings of Jefferson, emphasize, as did he, the pri- 
mal importance of civil organization, and oppose, gener- 
ally speaking, attempts at interference with the natural 
course of affairs. On tlie other hand, that great body of 
citizens who adhere to the teachings of Hamilton, em- 
phasize the supreme importance of administration, and 
advocate, generally speaking. (lie direction of the course 
of affair.s. This great division of the American people 
is plainly apparent throughout their history as an inde- 
I>endent nation. 

It must be granted, after the facts are duly weighed, 
that as time passes, government, in America, changes 
slightly, if at all, oi^anically. but notably, in adminis- 
tration. Indeed, the supreme law of the land differs, 
to-day. almost tolo coelo, from the supreme law as formu- 
lated in 1787. not in language but in administrative inter- 
pretation. The thirteen verbal amendments to that law 
are administrative rather than organic. Economic neces- 
sity has tiiterprctcd the supreme law, and the interpre- 
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tation has amounted, all along, to political opportuiiisiu. 
In other words, the written constitution has been given 
the flexibility of an unwritten constitution. Whenever 
the letter of the Constitution has stood in the way, tlie 
letter has been changed. An.d the same experience has 
befallen the people in dealing with the local or state con- 
stitutions ; but with these the difficulty has been less than 
with the federal instrument : so much less, indeed, that no 
fewer than one hundred and twenty-five state constitu- 
tions have been adopted since 1776, and tliese have, tn the 
aggregate, been amended no fewer than five hundred 
times. Tliis facility in amendment goes far to support 
Jefferson's estimate of a constitution thai it is of but 
little more importance than a statute and can be modified 
almost at will. 

In other words, Jefferson's theory of government was 
that of a very flexible organization; Hamilton's concept 
was that of a firmly established system of checks and bal- 
ances, administered according to a closely reasoned body 
of administrative regulations. In practice, the American 
people have been engaged, since the revolution, in adapt- 
ing theories of administration to theories of organization. 
We are still engaged in this activity. The result is that in 
America very few principles either of organization or of 
administration are considered as final, fixed, and un- 
changeable. A contingency may force a new resolution 
either of organic or of administrative elements. In war- 
time the process seems to be hastened, but it never ceases 
in time of peace. This means that the evolution of the 
state is a perpetual process. Whether the contingency 
arise out of international or domestic relations, the con- 
temporary solution of the pressing problem is an adjust- 
ment, So the thirteenth amendment to the federal 
Constitution was an adjustment; so too was the fifteenth 
amendment ; but as time passes, the completeness of the 
adjustment, in the case of the fifteenth amendment, is more 
and more in doubt. The federal courts, to whom is 
assigned the function of final interpretation of the law 
of the land, interpret the fifteenth amendment, as the 
years pass, more and more strictly and in conformity to 
the precedents established prior to the adoption of the 
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amendment. That is, ihc decisions of the federal courts 
on the (luestion of negro suffrage align themselves with 
the trend of all the early decisions, affecting the suffrage, 
that its control rests with the several states. Thus one 
is forced to doubt that the fifteenth amendment of the 
federal Constitution will be sustained by the generations 
yet to come; and the historian of two thousand years 
hence may write that the government of the people of 
the United Stales is a white man's government, thus re- 
verting to the practice of dominant races in the western 
world, down to the close of the civil war. This tendency 
to reversion to an earlier ty]w is constant among plants 
and animals, and may yet be further exemplified in pop- 
ular government. 

The attitude of the former slave-holding slates to negro 
suffrage illustrates the potency of a general law in na- 
ture, usually cited as that of the survival of the fittest. 
Certainly, since 1890, the application of this general law 
appears more and more complete in America; but the 
ebb and flow of civil affairs are as yet too imperfectly 
understood to warrant any anticipation of the final de- 
cision in the matter of the exercise of the suffrage by 
the negro in America. Practically, all things now point 
to the elimination of the negro from .Vmerican politics; 
and if this elimination is lo become practically complete. 
it means a new adjustment in administration. The ad- 
ministration of government as to the negroes and the 
administration of municipal affairs arc the two most 
pressing problems in American civil life at the opening 
of the twentieth century. Yet, it may be said, neither of 
these was the great problem in 1776. Or, at least, neither 
was recognized by the American people as being the great 
problem of the day. That they were latent problems of 
course goes without saying. The elaborate attempt in the 
federal Constitution, as it left the hands of its framers. to 
establish a more perfect Union, on a representative basis 
composed partly of slaves and partly of freemen, hints 
very strongly at a recognition of the difficulties of the 
immerltnte problem: but neither the federal Constitution 
nor the early state constitutions give any hint of the grav- 
ity of any municipal problem, and for the reason that 
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America in the eighteenth century was rural, not urban, 
in character. It is in the gradual introduction of admin- 
istrative provisions, into the state constitutions, that we 
are able to trace the recognition of the municipal prob- 
lem. Indeed, this problem may be said to remain latent 
until after 1S50. In that year New York City contained 
half a million people; Chicago, thirty thousand. The 
phenomenal growth of these and other American cities 
since the civil war, until, at the close of the nineteenth 
century, one-fourth of the population of the country lived 
in cities, indicates how swiftly and imperiously the prob- 
lem of municipal government has compelled solution : yet, 
if we turn to the constitutions in force in 1900, in the 
several states, we will find only the rudimentary clauses 
on city government which, prior to experience, we might 
expect to find in the first constitutions of the preceding 
century. Here at least there is exemplified what appears 
to be a general law, in civil development, that American 
experience in municipal government has not accumulated 
sufficiently to give character to the organic laws of the 
country. Yet if we turn to the body of municipal ordi- 
nances, and to the lesser body of acts of legislatures, per- 
taining to cities, we shall discover that the problem of 
municipal administration has for a long time been a 
pressing one in America, — at least for a hundred years, 
— for the early city ordinances date from the opening 
years of the nineteenth century. Again, if we turn to 
the last constitutions adopted in states which contain 
many and large cities, we shall discover, as in the New 
York conslitution of 1894, an article on municipal gov- 
ernment, and here and there, in other articles, clauses 
affecting municipal representation, taxation, and powers,' 
In this constitution municipal interests are regulated or 
affected, in the last resort by no fewer than twenty-two 
provisions. The first constitution of the state, that of 
1777, contained but one municipal regulation, — that dc- 
fuiing an elector in the city of New York.* 

' New Voik con*tinition, 1894. Article Xlt; Article II, section 4; 
seclioni 5, 6; Article HI, section* 3. 4, 5, 18, lo, i6, aS ; Article VI. sec- 
tions 1. s. 14. H; Article VII. section 1; Atlicle VIII, seclions 10,11, 
141 Anicle X, seclion i. 

' Article VII, New York 
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It may be said that municipal regulations distinguish 
the last from the first state constitutions, and indicate the 
administrative agitation which has gone along with the 
development of the country socially and industrially. 
In so far as the government of cities has entered into the 
problem of civil evolution in America, the changes finally 
effected have been administrative rather than organic in 
character. Municipal government in America has fallen 
short on the administrative rather than on the organic 
side, exemplifying, without doubt, the most serious de- 
fect of the aggregate American system. There is no 
evidence that any of the framors of the federal Constitu- 
tion believed that it would endure a hundred years. Sev- 
eral of them frankly declared while yet the Constitution 
was a fragmentary draft in their hands, that they did not 
believe it would last so long. Their opinion, as time has 
proved, was well founded. The plan of government 
which they formulated, and which they read into the 
written constitution of 1787, did not continue a year 
unchanged. Ten amendments were made by the 15th 
of June. 1790. the ratification by Rhode Island giving 
them the vote of the requisite nine states. The eleventh 
amendment went into effect January 8. 1798; the twelfth, 
September 25, 1804; the thirteenth, December 18, 1865; 
the fourteenth, July 28, 1868. and the fifteenth, March 
30, 1870. But these verbal changes were as nothing to 
the change in the interpretation of the meaning of the 
Constitution. Long before the death of James Nladison, 
in 1836, that change had come; and not a change, merely, 
nor here and there a timid interpretation of a passage, but 
a new attitude of the American people toward the whole 
question of federal government. With the expansion of 
American wealth and influence, with the attrition of 
political parties, with the necessary and continuous 
efforts of the people to adjust themselves to civil and in- 
dustrial conditions, there came changes in the interpreta- 
tion of the supreme law ; and this change is ever going 
on. A hundred years hence the federal Constitution will 
mean whatever the American people choose to read into 
it. But their choice of interpretation is not wholly volun- 
tary ; it is shaped and determined by the occult forces of 
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human society, — forces which as yet are not measurable 
by us. 

Is it not best then to conceive of popular government 
in America as subject to those laws which affect human 
institutions at all times and among all peoples ? We are 
not an exceptional people; ours is not a unique destiny. 
In spite of us, the evolution goes on and involves us in its 
processes. " Society," said Cavour, long ago, " is march- 
ing with long strides toward democracy. ... Is it a 
gcx)d? Is it an evil? I know little enough; but it is, 
in my opinion, the inevitable future of humanity." 
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THE CONSTITUTION OF THE UNITED 
STATES OF AMERICA.* 

We the People of the United States, in Order to form a 
more perfect Union, establish Justice, insure domestic 
Tranquillity, provide for the aammon defence, promote 
the general Welfare, and secure the Blessings of Lib- 
erty to ourselves and our Posterity, do ordain and 
establish this Constitution for the United States of 
America. 
Chisholm :'. Ceoioia, 2 Dalt., 419; McCyUocll.V'_Sut(L9[ .tUrjluld 

ct aL, 4 Wh.. 316: Btown et als. r. Maryland, 11 Wh., 419; BatTon v. 

The Mayor and City Council of Baltimore, 7 Pet, 143; Lane Connlj 

*. Oregon, 7 Wall, 71 ; Texaa p. While et al., 7 WalL, 700. 

ARTICLE L 

Section i. All legislative Powers herein granted 
shall be vested in a Congress of the United States, which 
shall consist of a Senate and House of Representatives. 

Haybura'i Case (notes), ■ Dall, 409. 

Section 2. ' The House of Representatives shall be- 
composed of Members chosen every second Year by the 
People of the several States and the Electors in each State 

* The original drafi of the Conilicalion, engrossed on five iheels of 
porchmenl and signed by the framers. Is preserved in the Department 
of Slaie. Washington, in a fireproof safe. It is in the custody of the 
Librarian and Keeper of the Rolls. A facsimile, somewhat redacF<l. is 
given in Carson's, looik AnniBtrtary ef Ikt Cimililyrim e/ tkt Undtd 
AMu, vol. L 



shall have the Qualifications requisite for Electors of tlie 
most numerous Branch of the State Legislature. 
Id re Green, 134 U- S., 377. 

*No Person shall be a Representative who shall not 
have attained to the Age of twenty-five Years, and been 
seven Years a Citizen of the United States, and who 
shall not, when elected, be an Inhabitant of that State in 
which he shall be chosen. 

" * [Representatives and direct Taxes shall be appor- 
tioned among the several States which may be included 
within this Union, according to their respective Numbers, 
which shall be determined by adding to the whole Num- 
ber of free Persons, including those bound to Service for 
a Term of Years, and excluding Indians not taxed, three 
fifths of all other Persons.] The actual Enumeration shall 
he made within three Years after the first Meeting of the 
Congress of the United States, and within every subse- 
quent Term of ten Years, in such Manner as they shall 
by Law direct. The Number of Representatives shall not 
exceed one for every thirty Thousand, but each State shall 
have at Least one Representative; and until such enumer- 
ation shall be made, the State of New Hampshire shall be 
entitled to chuse three, Massachusetts eight, Rhode-Island 
and Providence Plantations one. Connecticut five, New- 
York six. New Jersey four, Pennsylvania eight, Delaware 
one, Maryland six, Virginia ten. North Carolina five. 
South Carolina five, and Georgia three. 

Wall., 533; Scholey v. Bew, jj Wall., 331 ; 
riustCo., 157 U. h.,^^g. 

*When vacancies happen in the Representation from 
any State, the Executive Authority thereof shall issue 
Writs of Election to fill such Vacancies. 

"The House of Representatives shall chuse their 
Speaker and other Officers; and shall have the sole 
Power of Impeachment. 

Section 3, ' The Senate of the United States shall 
be composed of two Senators from each State, chosen by 
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the Legislature thereof, for six Years ; and each Senator 
shall have one Vote, 

"Immediately after they shall he assembled in Conse- 
quence of the first Election, they shall be divided as 
equally as may be into three Classes. The Seats of the 
Senators of the first tlass shall be vacated at the Expira- 
tion of the second ^'ear, of the second Class at the Expi- 
ration of the fourth Year, and of the third Class at the 
Expiration of the sixth Year, so that one-third may be 
chosen every second Year; and if Vacancies happen by 
Resignation, or otherwise, during the Recess of the Leg- 
islature of any State, the Executive thereof may make 
temporary Appointments until the next Meeting of the 
Legislature, which shall then fill such Vacancies. 

*No Person shall be a Senator who shall not have at- 
tained to the Age of thirty Years, and been nine Years 
a Citizen of the United States, and who shall not, when 
elected, be an Inhabitant of that State for which he shall 
be chosen. 

*The Vice President of the United States shall be Pres- 
ident of the Senate, but shall have no Vote, unless they 
be equally divided. 

'The Senate shall chuse their other Officers, and also 
a President pro tempore, in the absence of the Vice Presi- 
dent, or when he shall exercise the Office of President of 
the United States. 

•The Senate shall have the sole Power to try all Im- 
peachments. When sitting for that Purpose, ihey shall 
be on Oath or Affirmation. WTien the President of the 
United States is tried, the Chief Justice shall preside: 
And no Person shall be convicted without the Concurrence 
of two thirds of the Members present. 

^Judgment in Cases of ImpeachmenI shall not extend 
further than to removal from Office, and disqualification 
to hold and enjoy any Office of honor. Trust or Profit 
under the United Slates : but the Party convicted shall 
nevertheless be liable and subject to Indictment. Trial, 
Judgment and Punishment, according to Law. 

Section 4. ' The Times, Places and Manner of hold- 
ing Elections for Senators and Representatives, shall be 
prescribed in each State by the L^slature thereof; but 
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the Congress may at any time by Law make or alter such 
Regulations, except as to the Places of chusing Senators. 

Ex parte Siebold, loo U. S., 371 ; Eiparle Varboiough, no U.S., 651, 

'The Congress shall assemble at least once in every 
Year, and such Meeting shall be on the first Monday in 
December, unless they shall by Law appoint a different 
Day. 

Section 5. ' Elach House shall be the Judge of the 
Elections, Returns and Qualifications of its own Mem- 
bers, and a Majority of each shall constitute a Quorum 
to do Business ; hut a smaller Number may adjourn from 
day to day, and may be authorized to compel (he Attend- 
ance of absent Members, in such Manner, and under such 
Penalties as each House may provide. 

In le Lonejf, 134 U. S., 371. 

-Each House may determine the Rules of its Proceed- 
ings, punish its Members for disorderly Behavior, and, 
with the Concurrence of two thirds, expel a Member. 

Anderson i'. Dunn, (1 Wh., S04 | Kilboiim v. Thomp.son, 103 U, S,, 
168; U.S. v. Bolliii, 144 U.S., I. 

'Each House shall keep a Journal of its Proceedings, 
and from time to time publish the same, excepting such 
Parts as may in their Judgment require Secrecy ; and 
the Yeas and Nays of the Members of either House on 
any question shall, at the Desire of one fifth of those 
Present, be entered on the Journal. 

'Neither House, during the Session of Congress, shall, 
without the Consent of the other, adjourn for more than 
three days, nor to any other Place than that in which the 
two Houses shall be sitting. 

Section 6. ' The Senators and Representatives shall 
receive a Compensation for their Services, to be ascer- 
tained by Law. and paid out of the Treasury of the United 
States. They shall in all Cases, except Treason, Felony 
and Breach of the Peace, be privileged frotn Arrest during 
their Attendance at the Session of their respective Houses, 
and in going to and returning from the same: and for 
any Speech or Debate in either House, they shall not be 
questioned in any other Place. 

Coie V. U'Clenuhan, 3 Dall., 47S. 
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'No Senator or Representative shall, during the Time 
for which he was elected, be appointed to any civil Office 
under the Authority of the Uniled States, which shall , 
have been created, or the Emoluments whereof shall have 
been encreased during such limo : and no Person holding ' 
any Office under the United Stales, shall be a Member 
of either House during his Continuance in Office. 

Section 7. ' All Bills for raising Revenue shall orip- 
nate in the House of Representatives ; but the Senate may 
propose or concur with Amendments as on other Bills. 

'Every Bill which shall have passed the House of Rep- 
resentatives and the Senate, shall, before it become a 
Law. be presented to the President of the United States ; 
If he approve he shall sign it. but if not he shall return it, 
with his Objections to that House in which it shall have 
originated, who shall enter the Objections at large on 
their Journal, and proceed to reconsider it. If after such 
Reconsideration two thirds of that House shall agree to 
pass the Bill, it shall be sent, together with the Objections. 
to the olher House, by which it shall likewise be recon- 
sidered, and if approved by two thirds of that House, it 
shall become a Liiw. But in all such Cases the Votes of 
both Houses shall be determined by yeas and Nays, and 
the Names of Ihe Persons voting for and against the Bill 
shall be entered on Ihe Journal of each House respectively. 
If any Bill shall not be returned by the President within 
ten Days (Sundays excepted) after it shall have been 
presented to him, the Same shall be a Law. in like Manner 
as if he had signed it. unless the Congress by their Ad- 
journment prevent its Return, in which Case it shall not 
be a Law. 

* Every Order. Resolution, or Vote to which the Con- 
currence of the Senate and House of Representatives 
may be necessary (except on a question of .Adjournment) 
shall be presented to the President of the United States ; 
and before the Same shall take Effect, shall be approved 
by him, or being disapproved by him. shall be repassed by 
two thirds of the Senate and House of Representatives, 
according to the Rules and Limitations prescribed in the 
Case of a Bill. 

Section 8. The Congress shall have Power 'To lay 
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and collect Taxes, Duties, Imposts and Excises, to pay 
the Debts and provide for the common Defence and gen- 
eral Welfare of the United States; but all Duties, Im- 
posts and Excises shall be uniform throughout the United 
States ; 

Hjlion n. United Stales, 3 Dall, 171 ; McCulloch t/. Sla te of Mar y- 
land, 4 Wh., 316 1 Loughborough v. Blake, 5 Wh., 317 ,- Osbom c. Hank 
of United Stales, 9 Wh„ 73S : Weston el al. v. City Council of Chatles- 
ton, 2 Pet., 449 : Dobbins v. The Commissioners of Eric County, t6 Pet., 
415 : License Cases. 5 How., 504 ; Cooley v. Board of Wardens of Port 
of Philadelphia et al., 11 Hon., igg; McOuire v. The Com man wealth, 3 
Wall, 387 ; Van Allen v. The AsiCMors, 3 Wall., 573 : Bradley v. The 
People, 4 Wall., 459. 

License Tan Cases, 5 Wall., 462; Pervear v. The Commonwealth, 5 
Wall.. 475; Woodruffs. Parham. 8 Wall., i?3; Hinson p, Lott, 8 Wall., 
148; Veaiie Bank v. Fenno, 8 Wall., 513; The Collector v. Day, ii 
Wall., 113; United States p. Singer. 1; Wall., 111; Stale Tax on For- 
eign-held Bonds, 15 Wall., 300; United States v. Railroad Company, 17 
Wall., 32a; Railroad Company v. PenUton, 18 WalL, c; Scholey v. 
Rew. 33 Wall.. 331 ; Springer v. United States, 102 U. S., }86; Legal 
Tender Case, 110 U.S., 411; California v. Central Pacific Railroad Co., 
127 U. S., 1 : Ratterman v. Westein Union Telegraph Co., 117 U. S., 
411; Lelouu V. Fact of Mobile, 117 U. S., 640; Field v. Clark, 143 
U. S., 649; Pollock V. Fanners' Loan & Trust Co., 157 U. S., 429. 

'To borrow Money on the credit of the United States; 

McCullou6.h ?■. The State of Maryland, 4 Wh.. 316: Weston et al. v. 
The City Council of Charleston, 2 Pel., 449 : Bank of Commerce p. New 
York Ci'ly, 2 Black, 620; Bank Tax Cases. 2 Wall., 200: The Banks v. 
The Mayor, 7 Wall., 16; Bank v. Supervisors, 7 Wall.. 16; Hepburn 
t'. Griswold, 8 Wall., 603 ; National Bank r. Commonweallh, 9 Wall., 
3J3; Parker f. Davis, 11 Wall., 457 1 Legal Tender Case, 110 U. S., 421. 

'To regulate Commerce with foreign Nations, and 
among the several States, and with the Indian Tribes ; 

Gibbons. j^Ogden, 9 Wh., : : Drown et als. i-. Stale of Maryland, 13 
Wh., 419"; WiEonet al. p. Black Bird Creek Marsh Company. 2 Pet., 
245 i Worcester v. The State of Georgia, 6 Pel., 51 5 ; City of New York 
r.Miln,ll Pel., 102; United Stales i;. Coombs, 12 Pel., 73 ; Kolmes c 
Jennison et al., 14 Pel.. 540: Ucense Cases,; How.. ;&(; Passenger 
Cases, 7 How., a83; Nathan p. Louisiana, 8 How.,73; Mager 1'. Grima 
et at, 8 How., 490 ; United States v. Marigold. 9 How., 560 ; Cowley v. 
Board of Wardens of Port of Philadelphia, 12 How., 299: The Propeller 
(■enesee Chief et al. v. Fil^hugh et al., ta How., 443 ; Slate of Penosyl- 
nania v. The Wheeling Bridge Co., ti How., jiS: Veaiie ei al. v. 
Moore, 14 How., 568 ; Smith r'. State of Maryland, 18 How., 71 ; State 
of Pennsylvania v. The Wheeling and Belmont Bridge Co. el al., 18 
How., 411 : Sinniit t>. Davenport, t: How,. -?7 : Foster et il, t. Daven- 

Enri et al., 31 How^ 2441 Conwav et al. :'. Tuylor'i hx., 1 Black, 6031 
iniUd Slates e. HoUiday, 3 Wall,, 407 ; Gilman c. Philadelphia, 3 
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Wall., 713: The Pauaic llridges, 3 W.-ktl, ySz; Steaniihip Company v. 
Port WardenB.6 Wall., 31 ; Ctandall v. Slate of Nevada, 6 Wall., 35; 
While's Bank r. Smilli, 7 Wall., 646; Waring v. Tbe Mayor, 8 Wall., 
no; Paul v. Vireinia, S Wall., 16S ; Thonuon v. Pacific Railraad, 9 
Will., 579; DownTianl el al. v. Alexandria Council, 10 Walt., 173: Ttia 
Clinton Bridge, 10 Wall., ^54; The Daniel Ball, 10 Wall. 557; Liver- 
pool Insurance Company r. Ma-uachuieiu, 10 Wall., 5(36; The Hon- 
tello, II Wall,4ti; Ex parte McNiel, 13 Wall., 136,- Suie Freight Tax, 
T5 Wall., Ill; State Tax on Railway Gross Receipt, 15 Wall., 184; 
Osbom f. Mobile, t6 Wall., 479; Railroad Company i'. Fuller, 17 
WalL.jto; Banemevei f. Iowa, 18 Wall., isg : The DelaKare Railroad 
Tax. iS Wall., ao6: Peele v. Morgan, :9 Wall.. cSi ; Railroad Company 
t/^ Richmond, 19 Wall., 584 ; B. and O. RaJlioatT Company v. Maryland, 
ai Wall.. 456 : The Lottavanni. 11 Wall., 558: Hendenon el at. e. The 
Mayor of ilw City of New York. 91 U. S.. jw; Chy Luna 0, Freeman 
et al., 92 V. S.. I7S ; South Carolina 1: Geoipx ei al., 93 U. S,. 4 ; Sher- 
lock el at. V. Ailing, adm.. 91 U. S., 09; United States c. Foriy^hree 
Galloni of Whisky, etc., 93 U. S., iSS; Foster v. Master and Wardens 
of the Port of New Orleans, 94 U. S., Z46 ; Railroad Co. v. Hnsen, 9; 
U. S.. 46s; Pensacola Tel. Co. v. W. U. Tel. Co., 96 U. S., 1 ; Beer Co. 
V. Massachusetts, 97 U. S., 15: Cook i-. Pennsylvania, 07 U. S,, $66; 
Packet Co. v. Ml. Louis, loo U. S., 423; Wilson b. McNamee. loa 
U. S„ 571; Moran v. New Orleans, 111 U. 5., 69; Head Money Cases, 
ilJ U.S., 580; Cooper Mfg. Co. v. Femiion, in U. S.,717; Glouces- 
ler Feriy Co. r. Pennsylvania, 114 U. S., 196; Brown xi. Houston, 114 
U. S. 611; Walling v. Michigan, 116 U. S., 446; Pickard v. Pullman, 
Southern Car Co., 1 17 U. S., 34 ; Tennessee r. Pullman Southern Car 
Co., 117 U. S., (1 ; Spra^ua v. Thooipson. 118 U. S., qo; Morgan v. 
Louisiana, 118 U. S.. 455: Wabash, St. Louis and Pacific R;. p. Illi- 
nois, 1 18 U. S., sy ; Muse r. Glover, 1 19 U. S.. 543 ; Robbins s-. Shelby 
Co. Taxing Dial., lao U. S., 4S9; Coraon v. MaWland, lao U. S., joi; 
Barron r. Bumside, ill U. S., t86; Fargo f. Michigan, izl U- S., 
tjo; Ouachiu Packet Co. v. Aiken, tii U. S. 4441 PMIa. and 
Southern S.S. Co. f. Pennft., izi U. S., 316: W. U. Tel. Co. v. Pendle- 
ton, 111 U. S., 347; Sands v. Manistee River Imp, Co., 113 U. S, 
iSS; Smith r. Alabama. 114 U. S. 46y. WillameRe Iron Bridge Co., 
p. Hatch, llj U. S., I : Pembmi Mine Co. v. Penna., 11$ U. S., iSl ; 
Bowman b. Chicago Northwestem Rwy. Co.. 115 U. S,, 465; Wealem 
Union Tel. Co. w. Mass., iij U. S., 530; CalifornU v. Central Pacific 
K. R. Co., 117 U. S., 1 1 Leioap v. Port of Mobile, 127 U. S., 640: Kidd 
v. Pearson, llSU.S., n Asher r. Teus, 118U. S., 119: Sloulenberg v. 
Mennick, 119 U.S., 141 ; Western Union Tel. Co. t>. Alabama, 132 U. S., 
471 ; Frilti p. Palmer, 1 31 U. S., a8z ; Louisville, S. O.. &c.. Railway d. 
Mississippi, 131 U. S., ^7: Lcisy t'. Hardin, 135 U. S,, too; Lyng p. 
Michigan, 13; U. S., 161 : Cherokee Nation e. Kansas Railway Co., 13s 
U. S., 64i;'McCaII p. California, 136 U- S.. 104: Norfolk & Wertem 
R. Rd. r. Pennsylvania, ijA U. S., 114; Mlnnesou t>. Barber, 13S U. S., 
313; Texas & Pacific Ry. Co. p. Southern Pacific Co., 137 IL S., 48; 
Bnmmer P. Rebman. 138 U. S.. 78: Manchester p. Mass., 139 U. S., 140; 
In re Rahrer. 140 U. S., 545; Pullman Palace Car Co. v. Penna., 141 
U. S,, l8j Pullman Pabce Car Co. p. Haywanl, 141 U. S..36; Mass. p. 
Weat-n Union Tel. Co., 141 U. S., 40; Cmlcher v. Kentucky, 141 U. S., 
47 ; Hendeiaon Bridge Co. v. Heiiderson, 141 U. S., 679; In re Gametl, 
" 1, I ; Htine v. Grand Trunk Ry. Co., 141 U. S.^ir? ; MisbiB 
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Ekin p. U. S.. 141 U. S., 651 ; Pacific Es. Co. v. Seibert, H2 U. S.. 339; 
Horn Silver Mining Co. v. New Yoik, 143 U. S., 305 ; Chic. & Grand 
Trunk Rj. Co. v. Wcllman, 143 U. S., 339; Budd p. N. V., 143 U. S., 
517 ; Ficklen v. Shelby Co. Taxing Disl., 145 U. S., i ; Lehigh Valley 
R. Rd, V. Pennsylvania, 145 U. S., 192 ; Interatale Commerce Comm'n v. 
B. & O. R. Rd., 145 U. S., 264; Brennan v. TltuiviUe, 153 U. S., 289; 
Brass », Sloeaer, 153 U. S.,391 ; Ashley v. Ryan, 153 U. S., 436; Liuclon 
». N. River Bridge Co., 153 U. S., s»9l Erie R. Rd. i/. Penna., 153 U.S., 
61S ; Postal Tel. Cable Co. c. Charleston, IJ3 U. S., 60: ; Covlnglon ft 
Cinc'ti Bridge Co.w. Ky., 154 U. S., 204; Plumley v. Mass., 155 U. S., 
461 ; Texas & Pacific Rwy. Co. i-. Interstate Transfer Co., 155 U. S., 
585 ; Hooper 7'. Calif., 1 cj U. S., 648 ; Postal Tel. Cable Co. v. Adams. 
155 U. S., 688; U. S. v. E. C. Knight & Co., 156 U. S.. 1 ; Ernest v. 
Missouri, 156 U.S., 196; N. Y„ L. E. & Wesl'n v. Penna.. 158 U- S., 
431 ; Pittsburgh & So. Coal Co. v. Bates, 1 56 U. S., 577 ; Pittsburgh 4 
So. Coal Co. v. La., 156 U. S., 590; Gulf, Colo. & S. F. Rwy. Co. f. 
Hefley, 158 U. S., gS; In re Debs, 158 U. S., 564. 

*To establish an uniform Rule of Naturalization,' and 

uniform Laws on the subject of Bankruptcies throughout 
the United States ; » 

'Slurgesi'. Crowninshield. 4W'h., iii: « McMillan i-, McNeil. 4 Wh., 
109; 'Farmers and Mechanics' Bank, Pennsylvania, t'. Smith. 6 \Vh,, 
'31 ; 'Ogdeii r. Saunders. 11 Wh., 213; "Hoylc f. Zacharic and Turner, 
6 Pet., 348 ; ■ Gassies v. Ballon, 6 Pet., 761 ; ^ Beers et al. 1: Haughton, 
9 Pet., 319; 'Suydam et al. v. Broadnax, 14 Pet., 67 ; 'Cook v. Mollfal 
et al., J tlow., 195 ; >Dred Scott v. Sanford, rg How., 393. 

'To coin Money, regulate the Value thereof, and of 
foreign Coin, and fix tlie Standard of Weights and 
Measures ; 

Briscoe I'. The Bank of the Commonwealth ot Kentucky, 11 Pet., tp ; 
Fox V. The State of Ohio, j How.. 4101 United States v. Marigold, 9 

'To provide for the Punishment of counterfeiting tlie 
Securities and current Coin of the United States ; 



'To establish Post Offices and post Roads; 



ET 



Stale nf Pennsylvania v. The Whecline and Belmont Bridge Cotn- 
" ■' 421 . Homer v. U. S., 143 U. S„ J07 ; In re Kapiei. 143 
e Deba, 1 58 U.S., 564. 

'To promote the Progress of Science and useful Arts, 
by securing for limited Times to Authors and Inventors 
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the exclusive Right to tlieir respective Writings and 
Discoveries ; 



*To constitute Tribunals inferior to the supreme Court; 

'"To define and punish Piracies and Felonies commitled 
on the high Seas, and Offenses against the Law of 
Nations ; 

Uniled Slates r-. Palmer, 3 Wh., 610: Uniteil Sutes v. Wiltberger, < 
Wh., 76; Uniled Statei >'. Smith. 5 Wh, 153 ; United Suits v. Pirawa, 
S Wh., iS4; Uniled Sutea r. Arizona, IJO (L S, 479- 

"To declare War, grant Letters of Marque and Re- 
prisal, and make Rules concerning Captures on Land and 
Water ; 

Brown 7>. United Stales, 8 Cr., 1 10; American Iniuiance Company el 

I Pet., jii : M(». Alexander'* Cotion, a 

ales, II Wall., a6S; Tyler v. Delreea, 

. Kahn. 11 Wall, 493: Hamilton f. Dillin, al 



Wall., 331 ; ; 
11., 73; Lami 



f. Kahn. 11 WaU, 493: Hami 
■. Browne et al., 92 U. S.. 187- 



-*To raise and support Armies, but no Appropriation 
of Money to that LTse shall be for a longer Term than two 
Years ; 

Crandall f. Stale of Nevada, 6 Wall., 31. 

"To provide and maintain a Navy; 

United Sutes v. Bevans. 3 Wh., 336 ; Dynei f . Hoover, lo How , 6;. 

"To make Rules for the Government and Regulation 
of the land and naval Forces ; 

'•To provide for calling forth the Militia to execute the 
Laws of the Union, suppress Insurrections and repel 
Invasions ; 

Houston B, Moore, ; Wh., i ; Martin v. Mott, ti Wh., 19: Lather v. 
Borden, 7 How., 1 ; Crandall v. State of Nevada, 6 Wall.. Jj; Texas 
I.. White, 7 Wall.. 70a 

'•To provide for orj^anizing, arming, and disciplining 
the Militia, and for goveming such Part of them as may 
be employed in the Service of the United States, reserving 
to the States respectively, the Appointment of the Oflkers, 
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and the Authority of training the Militia, according to the 
discipline prescribed by Congress; 

Housion I'. Moore, 5 Wh., I ; Maiiio v. MotI, i: Wh., 19; Lntber c 
Borden, 7 How., i. 

"To exercise otclusive Legislation in all Cases what- 
soever, over such District (not exceeding ten Miles square) 
as may, by Cession of particular States, and the Accept- 
ance of Congress, become the Seat of the Government of 
the United States, and to exercise like Authority over all 
Places purchased by the Consent of the Legislature of 
the State in which the Same shall be, for the Erection of 
Forts, Magazines, Arsenals, dock- Yards, and other need- 
ful Buildings; — And 

Hepburti el al. v. EUzey, : 
317 ! CoheM I., Titaaia, 6 
Canter (356 Dales cotton), t 
The United States, II Pet., 524; 



.,444; Loughboroagh f. Blake, 5 Wh., 

, 264 ; American Insurance Company v. 

1; 511 i Kendall, Postmaster-General v. 

; IJnited States v. Dewiti, 9 Wall, 41 ; 
Dunpby v. Kleinsmith et al.. It Wall., 610; Wlllard v. Piesbuty, 14 
Wall., 676; Phillips v. Payne, 92 U. S,, 13a; United States v. Fox, 94 
U. S., 315; National Bank v. Vwkton ijounty, lOl U. S., 119: Ft. 
Leavenworth R. Rd. Co. v. Howe, 114 U. S., tflt,; Benson v. U. S., 146 
U. S., 335: Shoemaker v. U. S., 147 U. S., 282. 

"To make all Laws which shall be necessary and 
proper for carrying iulo Execution the foregoing Powers, 
and all other Powers vested by this Constitution in the 
Government of the United States, or in any Department 
or Officer thereof. 

McCullocb I'. The Slate of Maryland, 4 Wh., 316; Wayman o. 
Soulhatd, 10 Wh,. : ; Bank of United State* v. Halstead. 10 Wh., 51 ; 
Hepburn f. Griswold, 8 Wall., 603 ; National Bank v. Commonwealth, 9 
Wall., 353 ; Thomson v. Pacific Railroad. 9 Wall,, 579 : Parker i-. Davis, 
12 Waif.. 457; Railroad Company t: Johnson. 15 Wall.. 195; Railroad 
Company i'. Pcniston, 18 Wall., s ; Legal Tender Case, no U. S., 431 ; 
In re Coy, 117 U. S., 731 ; Stoutenburgh v. Hennick, 129 U, S., 141 ; 
Chinese Ei. Case, 130 \5. S., JS: ; In re Neagle. 13s U. S.. i : St. Piul, 
Minneapolis & Manitoba Ry. Co. v. Phelps, 137 tl. S., 528; Homer v. 
U. S., 143 U. S.,j7o; Logan v. U. S.. 144 U. S., 363; Fong-Vne Ting 
j>. U. S., 149 U. S, 698; Lce» V. U. S.. 150 U, S.. 476: Luxlon v. NottH 
River Bridge Co.. ly U. S., Sag; Erie R. Rd. u. Penna,, 133 U, S.,6a8; 
Postal Tel. Cable Co. v. Cbuleston, 153 U. S., 69J; Clune v. U. S., 159 
U. S,, S90. » '"^ 

Section g. 'Tlic Migration or Importation of such 
Persons as any of the States now existing shall think 
proper to admit, shall not be prohibited by the Congress 
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prior to the Year one tliousaiid eight hundred and ci^ht, 
but a Tax or duty may be imposed on such Importation, 
not exceeding ten dollars for each Person. 

Dred Scott v. Sanford, 19 How., jgj, 

'The Privilege of the Writ of Habeas Corpus shall not 
be suspended, unless when in Cases of Rebellion or Inva- 
sion the public Safety may require it. 

United Sum p. Hamilton. 3 Dill.. 17 ; Hepburn et aJ. p. Elliey, 1 
Cr..445i Ex parte Bollmin and Sw»rt«oai,i< Ci.,7j; Ea parte Kearney 
7 Wh., 38 ; Ei parte Tobia* Walkins, 3 Pel., 191 ; Ea parte Milburn, - 



I 

I 




; Ableman : 



loih and Uni 



, 506; Ex parte Vallindighatn, i Wall., 1411 
^ >arte McCardle, 7 WaiU 506; EJt 
„ . . ^, !*«, 13 Will., 397 ; Ex parte Lange, 

tS WalL, 16 ; Ex parte Parlu, 93 V. S., l3 ; Ex parte Katslendick. 93 
■■ " ' - - ■ oU. S..339; in re Neagle. 13s U.S., 

'No Bill of Attainder or ex post facto Law shall be 
passed. 

. Sannden, i( Wb.,3i3j Watwm 

et >l. V. Commonwealth of Penn- 

17 How., 4561 Locke v. New Orleani, 4 Wall., 171; Cumminn 



The State of Miuoun, 4 Wall., 177 ; Ex parte Garland, 4 Wall., 333 ; 
Stifle.S Wall., S9Si Klinger v. Suie of Misaouri. 13 Wall., 
f. Carakadon, 16 Wall., Z34 ; Kolden v. Minnesota, 137 



Dtehnan 
=57: Pier 
U. S., 483; Cook r. U. S., 13S U. S., 

•No Capitation, or other direct. Tax shall be laid, unless 
in Proportion to the Census or Enumeration herein before 
directed to be taken. 

Wa]l..<6i: Soring-. ., _ 

« Co.. 157 U.S., 419. 

*No Tax or Duty shall be laid on Articles exported 
from any State. 

Cooleyr. Board of Wardens of Port of Philadelphia, it How.. J99; 
ftigB t/. Burgesi, collector. 91 U, S., 37J ; Turpin p. Bnrgeas, 117 U. S., 
504; PitUburgh 3l Southern Coal Co. v. Balet, 156 U. S., 577- 

•No Preference shall be given by any Regulation of 
Commerce or Revenue to the Porta of one State over those 
of another: nor shall Vessels bound lo, or from, one 
Stale, be obliged to enter, clear, or pay Duties in another. 

Cooley f. Board of Wardens of Port of Philadelphia ei al.. 11 How., 
199; State at PauMylraaia v. WbecUng and Belaoot Bridge Company 




et a]., l8 How., 411 ; Munn v. Illinois, 94 U. S., 113; Packet Co. v. SL 
Louis, :oo U. S., 413; Packet Co. v. Calledsburg, 105 U. S., 559; 
Morgan S. S. Co, v. La. Board of Health, llS U. S., 455. 

'No Money shall be drawn from the Treasury, but in 
Consequence of Appropriations made by Law; and a 
regular Statement and Account of the Receipts and Ex- 
penditures of all public Money shall be published from 
time to time. 

'No Title of Nobility shall be granted by the United 
States: And no Person holding any Office of Profit or 
Trust under them, shall, without the Consent of the Con- 
gress, accept of any present. Emolument. Office, or Title, 
of any kind whatever, from any King, Prince, or foreign 
State. 

Section 10. 'No State shall enter into any Treaty, 
Alliance, or Confederation; grant Letters of Marque and 
Reprisal ; coin Money ; emit Bills of Credit ; ' make any 
Thing but gold and silver Coin a Tender in Payment of 
Debts : pass any Bill of Attainder, ex post facto Law,* 
or Law impairing the Obligation of Contracts,' or grant 
any Title of Nobility. 

»Calder and Wife v. Bull and Wife, 3 Dall.. 386; ' Flet cher -b. Fec k. 
6 Cr., 87: 'Slate of New Jersey v. Wilson, 7 Cr., 104,'' ' Sturgis 'v. 
Crowninshield, 4 Wh., \22\ 'McMillan i>. McNeil, 4 Wh., 209; 'Dart- 
mou th Coll ege v. Woodward. 4 Wh., 518; 'Owings v. Speed, < WE., 
4201 'Farmers and Mechanics Bank v. Smith, 6 Wh., 131 \ °Green 
et al. V. Biddlc, S Wb.. I ; *Ogden v. Saunders, tz Wh., 213; 'Maaoo 
V. Hailc, iz Wh., 370; 'Satterleep. Malthewson, 2 Pel., 380; *Hart v. 
Lamphirc, 3 Pet.. 2S0; ■Craig el al. v. State of Missoun, 4 Pet, 410; 
■ Providence Bank v. Biltinga and Pitman, 4 Pel., (14 1 > Byrne ti. Slate 
of Missouri, S Pel., 40; >Walson -o. Mercer, 8 Pel., SE | >MDinraav. 
Potomac Company, 8 Pel., l8l ; "Beets v. Haughlon, g Pet., 319; 
'IJriscoe el al. v. The Bank of the CommonweaJlh of Kenlucky. 11 
Pet., JS7 ; 'The Pioprielors o( Charles River Bridge v. The Proprietors 
of Warren Bridge, 11 Pet., 4J0 ; * Armstrong v. The Treasurer of 
Athens Company. 16 Pet., 2S1 : 'Branson v. Kinzie ct al., I How., 311 ; 
McCrackeno. Hay ward. 2 How., eoE: * Gordon ». Appeal Tax Court, 
Vow.. 133; 'Slate of Maryland v. Baltimore and Ohio R. R. Co., 3 
- 'Neil, Moore & Co., f. Slate of Ohio, 3 How. 720; 'Coot 



How 



■<. Branch Bank of Mobile, 7 How., 879; 'WoodmH v. Trapnall, 
JO How., 190; 'Paup el al. t. Drew, 10 How., siS: », 'Baliimore and 
Susquehanna R. R. Co. v. NesWii et al.. 10 How,, 195 ; ' BuUcr et al. v. 
Pennsylvania, 10 How., 401 ; ' Dariingtan ct al. i'. The Bank of Alabama, 
13 How,, Hi 'Richmondtelc., R. K-Co-iV. The Louiae R. R. Co., 13 
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How., 71; *Tnuiteei (ot Vbccnnu UniTenitf i>. Suue «( Indluit. 
t4 Kow., 268; ■CuTTsn v. Slate of Arkaiuas et al., 15 How., 304: 
■Siite Bulk of Ohio v. Knoop, 16 How., 369; 'Carpenter cl al. v. 
Commonwealth of Pennsylvanu, 17 How., 456: 'Dodge v. Woolsey, 
18 How.. 331; 'Bcera v. Stale of Arkanuu, *o How., 527; *A*pio- 
wall el al. p. Commisiioners of County of Daviess, it How., 364 ; 

r of Christ Church. F-^" '■■* " ■ '^ - 

How.. 



C; ■Howard I'. Bugbce. 14 How., 461 ; 'JefTctson Brantii Hank 
,, t Black, 436; "Frankhn Branch Bank i: Stale of Ohio, 1 
Black, 474 ; • Trustees of the Wabash and Erie Canal Company p. Beers, 
Black, 44S : ■ GJItnan v. City of Sbeboygan. 3 Black, j'o ; ' Bridge Pio- 
Hobokcn Company, i Wall., 116: •Hawthorne d. Calef, a 
. "The Bingbamion Bridge, 3 Wall., ji ; 'The Turnpike 
Company p. The State. 3 Wall , »io; 'Locke i'. City of New Oileani, 
J Wall.. 17J; 'Railroad Companj :■. Rock, 4 Wall., 177; •Cummings v. 



prielors 
WaUn 



L-. The State. 3 Wall 
. . J ; ' Railroad Compai .... 

State of Missouri, 4 Wall, 577 ; *Zx pane Giitand, 4 Wall., 333 



7 :■. f 



*Von 



487 ; ■ Furman «■ Nichol, 8 WilU 44 ; » Home of the Friendlew t. 
Rouse. 8 Wall. 430: *The Washington University &. Rouse, 8 Wall., 
439: 'Bull t'. Cilf of Muscatine, S Wall., 5751 ■ Uiehman «. SilBe, 8 
Wall., 59s; 'Hepburn v. Uriiwold, 8 WalU 603; 'Cut v. The Stale, 
Wall., 3j; *Railroad Company v. McClure. 10 Wall.. (" 1 
•Parker p. "Davis, 11 WalU 457 ; *Cuitii r. Wbiling, 13 Wall., 68; 
■ Pennsvlvania College Cases, 13 Wall., igo; *Wilmbgton R. K. 
- ".eid, sheriff, 13 Wall., 264; Salt Company f. East Sagini 



13 Wall, 373; 'While i'. Hart, 13 Wall., 646; 'Oslwm v. Nichol- 
- * 13 Wall, 654; 'Railroad Company v. Johnson, tt Wall.. 



. , . , . ' Railroa . _ 

igs; 'Case of Ihc Slate Tax on Foreign-held Bonds, 1^ 
*TMiilinson c Jessup, 15 Walt., 454; 'Tomllnion v. Branch, 
Wall., 460 ; ' MiUer t. The State, 1 j WaD, 478 : • Holyoke Con^any 
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■Head v. 
• Pacific R. R. Co. 1'. Maguirc. 10 Wall.. 
36 ; * Garrison p. The Citr ot New York. 71 Wall., 196; 'Ochiltree v. 
The Railroad Company, ii Wall., i4J>: »Wilmingion, &c. Railroad v. 
King, ex., 91 U. S., 3 ; 'Counly of Moullrie v. Rockinghani Ten Cenl 
Savings Bank. 91 U.S., 631 ; ■ Home Insurance Company f Ciiv Coun- 
cil of Augosta. 93 U. S., iiGi *Wesl Wisconsin K. R. Co. v. Super- 
visors, 93 U. S., 5951 Murrav v- Charleston, 96 U. S,, 431; Edwards D. 
Keariejr, 96 U. S., 595; K«lh »■- Clark, 97 U. S.. 4J4; Railroad Ca 
t', Georgia, qS U. S., 357 ; Railroad Co. v. Tennessee, 101 U. K,, 337 ; 
Wright p. Nagte, 101 U. S., 701 ; Stone V. Mississippi, tor V. ^.,814; 
Railroad Co. p. Alabama, lot U. S., 83a ; Louisiana c. New Orleans, lOl 
U. S., IC31 Hall c Wisconsin. 103 U. S., 5; Fennyman's Case, 103 
U- S., 7141 Guaranty Co. b. Board of Liquidation, 105 U. S., (ai; 
Greenwood p. FrciBhi Co., 105 U. S-, 13 : Kring v. Missouri, 107 U. S., 
171 ; Louisiana k. New r>r1eans, 109 U.S., 2S51 CilGllan i'. Union Canal 
Co., 109 V- S., 401 ! Nelson p. Si. Martin's Parish, iii U. S., 716; Chic. 
Ufe Ins. Co. r. Needles. 113 U. S.. 5741 Virginia Coupon Cases, : 
- - '■ •■ Co., 114 u:s.,3.'' "- 



., 3S7 ; Effinger .-. Kenney, 1 
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U. S-, iji; Slone i-. Farmers' Loan and Trust Co.. ii6 U, S., 307; 
Stone f. III. Central R. R. Co., 116 U. S., 347; Royall v. VitginU, 
tl6 V. S., 57z: St. Tammany Water Works v. N. Orleans Water 
Works, 120 U. 5., 64; Church v. Kelsey, tai U. S., 282; Lehigh 
Water Co. t. Easton, 121 U. S., 38S; Scibert v. Lewis, izi U. S., 284; 
N. Orleans Water Works v. La. Sugar Ref. Co., 115 U. S., 1$; May- 
nard v. Hit], 115 U. -S., 140; Jaehne v. N. Y., liS U. S., 189; Denny v. 
Bennett, 118 U. S., 4S9 ; Chinese Ex. Case, 130 U. S., <S8 ; Williamgon 
v. N. J„ 130 U. S., 1S9; Hunt p. Hunt, 131 U, S., cfiv ; Freelaiid f . 
WiUiams, i^t U. S„ 405 ; Campbell v. Wade, 134 U. S., 34 ; Penna. R. 
Rd. Co. V. Miller, 134 U. S., 7; ; Hans v. Louisiana. 134 U. S.. i ; North 
Carolina v. Tetnple, 134 U. S., m ; Crenshaw n. U. S„ 134 U. S., 99 ; 
Louisiana ex rel. The 14. Y. Guaranty and Indemnity Co. v. titeele, 134 
U. S., iSo; Minneapolis Eastern Rwy. Co. v. Minnesota, t34 U. S., 467 ; 
Hill f. Merchant*' Ins. Co.. 134 u. S., 515; Medley, petitioner, 134 
U. S., 160: Cherokee Nation v. KiuiBas Ry. Co., 641; Virginia Coupon 
Cases, 13s U. S., 662 ; Mormon Church v. V. S., 136 U. S, i ; Wheeler 
V. Jackson, 117 U. S., 245 ; Holdcn c. Minnesota, 137 U. S., 4S3 ; Sioux 
CllT Street Railway Co. t: Sioux City, 138 U. S,, 98; Cook v. U. S., 
138 U. S., 157 ; Belmom Bridge Co. t/. Wheeling Bridge Co.. 138 U. S, 
187 ; Cook County n. Calumet and Chicago Canal Co., 138 U. S„ 63s; 
Pennoyer v, McConnaughly. 139 U. S., i ; Scotland County Court v. 
HiU, 139 U. S., 41 ; Scott t: Neely. 139 U. S„ 106 ; Essex Public Kiad 
Board V. Shinkle, 140 U. S., 334 ; Stein v. Bien*ille Water Supply Co,, 
141 D. S,,67; Henderson Bridge Co. f. Henderson, 141 U. S,.^9; New 
Orleans v. N. O. Water WTts. 142 U. S.. 79 ; Pacific Ex. Co. v. Seibert, 
142U. S.,339; N. O. City & Lake R. Rd. Co. v. New Oileans : Winona 
& Sl Peter R. Rd. Co. v. Plainview, 143 U. 5., 371 ; Louisville Water 
Co. p. Clark. 143 U. S., 1 ; N. Y. v. Squire, 145 U. S., 175; Brown p. 
Smart, 145 U. S.. 454 ; Baker's Exrs. v. Rilgore. 145 U. S„ t&J : Morlcy 
v. Lake Shore & Mich. Southern Ry. Co., 146 U, S„ 16: ; Hamilton, Ga., 
Ltd., Coke Co. p. Hamilton, 146 U. S„ 258 ; WUmington & Wetdon R. Rd. 
Co. p. Alsbrook. 146 U.S.. 279; Butley p, Gorley. 146 U.S., 303; 1U». 
Cent. R. Rd. v. Ills.. 146 U, S.. 387 ; Morley p. Uke Shore 4 Mich. So. 
Rwy. Co.. 146 U. 5., 162; Hamilton Gas L't Co. c. Hamilton City, 146 
U. S..i^; WU. & Wei. R. R. Co. v. Alsbrook. r46 U. S.,279; HI- Cent 
R. Rd. Co. V. IllinoU, 146 U. S., 3B7 ; Bier v. MeGchee, 148 U. S., 137 ; 
Schurz V. Cook, 148 U, S., 397 ; Emtis p. Belles, 1 50 V. S., 361 ; Duncan 
p. Missouri. IM U. S., 377; Israel i'. Arthur, 152 U. S., 355; New 
Orleans P. Benjamin. 153 U. S,. 411; Eagle Ins. Co. v. Ohio, ly U.S., 
446 : Erie R. Rd. p. Fenna., 1 53 U. S., 628 ; Mobile & Ohio R. Rd. v. 
Tenn^ 153 U. S.. 486 ; Pittsburgh & So. Coal Co. v. La., 156 U. S., wo; 
U. S. ex rel. Siegel p. Thoman. 156 U. S.. 353; City and Lake R. Rip. 
N, O.. 157 U. 3., 319; Central Land Co. p. Laidley, 159 U. S. 103; 
Winona & St. Peter Land Co. p. Minn^ rs9 U. S., jaS. 

*No State shall, without the Consent of the Congress, 
lay any Imposts or Duties on Imports or Exports, except 
what may be absolutely necessary for executing it's in- 
spection Laws: and the net Produce of all Duties and 
Imposts, laid by any Slate on Imports or Exports, shall 
be for the Use of the Treasury of the United States ; and 
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all such Laws shall b« subject to the Revision and Con- 
troul of the Congress, 

HcCulloch V. Sute of Manrlind, 4 Wh^ 316; Gibbons v. Ogdert, g 
Wh.. 1 1 Brown v. The Slate orMaiyland. 11 Wh., 419; Miaer v. Giima 
«l al.,S How.. 490: Cooley f. Boatd of Wicdens of Pon of Philadelphia 
el ll., 13 How., log ; Almy t>. Sute of Califonua, 34 How., 169; Ucenio 
T(ut C»»M. 5 WaU., 461; Cfandall v. Slate of Nevada, 6 Wall, it; 
Waring r. The Mayor, S Wall., no; Woodruff t. Perham. 8 Wall., 113; 

'■ ■■ te Tonnage Ta. Cases. II . ,, 

n Steammblp 

Company f. Tinker, 94 U.S., 238 [Cook f. Fennsylvania, 97 i;. S., 566; 
Packet Co. v. Keokuk. 95 U. S. So ; People c. Compagnic G^n^rale Tian*- 
ailintique. roj U. S., 591 Brown v. Houston, ri4 U. S., 611; Pittsburgh 
& So. Coal Co. c. Buei, 156 U. S., S77 i Pittsburgh & So. Coal Co. v. 
L>., 156 U. S., 590. 

*No State shall, without the Consent of Congress, lay 
any duty of Tonnage, keep Troops, or Ships of War in 
time of Peace, enter into any Agreement or Compact with 
another State, or with a foreign Power, or engage in War, 
unless actually invaded, or in such imminent Danger as 
will not admit of delay. 

Green v. Biddic, 8 Wh., 1 ; Poole Ct a!, v. The Lessee of Fleei 
elal., II Pet., 185; Cooley v. Board of Wardens of Port of Phil ad elpt 
ct ll., 11 How., 199; Peele v. Morgan, 19 Wall., 5S1 ; Cannon v. N< 



E" 

iSSi Cooley v. Board of Wardens of Port of Philadelphia 

., 199; Peele v. Morgan, 19 Wall., 5S1 ; Cannon v. New 

Wall., J77 ; Inman Steam-ship Company p. Tinker, 94 U. S., 



burg, 105 U. S., 559; Morgan Steamship Company 

of Healih, iiS V. S.. 4S5; Ouachita Packet Co. v. 

444: Huse c. Glover. 119 V. &.. 543: llaimon v. Chicago, 147 U. 

396; Va-p.Tenn., 148 U. S., 50J; Wharton p. Wise, 153 U. S., 155. 



ARTICLE n. 

Section i. 'The executive Power shall be vested in 
a President of the United States of America. He shall 
hold his Office during the Term of four Years, and, to- 
gether with the Vice-President, chosen for the same Tenn, 
be elected, as follows 

' Each State shall appoint, in such Manner as the Leg- 
islature thereof may direct, a Number of Electors, equal 
to the whole Numbier of Senators and Representatives to 
which the State may be entitled in the Congress : but no 
Senator or Representative, or Person holding aii OfSce 
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of Trust or Profit under the United States, shall be ap- 
pointed an Elector. 

Chisholm. ex.. u. Georgia, 2 Dall., 419; LdCensdorfer ct al. v. Webb, 
ao How., 176 ; Ei pane Sicbold, 100 U. S., 271 : McPherson v. Blicktr, 
146 U. S., I- 

* [The Electors shall meet in their respective States, 
and vote by Ballot for two persons, of whom one at least 
shall not be an Inhabitant of the same State with them- 
selves. And they shall make a List of all the Persons 
voted for, and of the Number of Votes for each; which 
List ihey shall sign and certify, and transmit sealed to 
the Seat of the Government of the United States, directed 
to the President of the Senate. The President of the 
Senate shall, in the Presence of the Senate and House of 
Representatives, open all the Certificates, and the Votes 
shall then be counted. The Person having the greatest 
Number of Votes shall be the President, if such Number 
be a Majority of the whole Number of Electors ap- 
pointed: and if there be more than one who have such 
Majority, and have an equal Number of Votes, then the 
House of Representatives shall immediately chuse by 
Ballot one of them for President; and if no Person have 
a Majority, then from the five highest on the List the said 
House shall in like Manner chuse the President. But 
in chusing the President, the Votes shall be taken by 
States, the Representation from each State having one 
Vote ; A quorum for this Purpose shall consist of a ^Iem■ 
ber or Members from two-thirds of the States, and a 
Majority of all the States shall be necessary to a Choice. 
In every Case, after the Choice of the President, the 
Person having the greatest Number of Votes of the Elec- 
tors shall be the Vice President. But if there should 
remain two or more who have equal Votes, the Senate 
shall chuse from them by Ballot the Vice-President.] 

'The Congress may determine the Time of chusing the 
Electors, and the Day on which they shall give their 
Votes; which Day shall be the same throughout the 
United States. 

*No person except a natural born Citizen, or a Citizen 

of the United States, at the time of the Adoption of tliis 

* This datue baa been supmcded by the twelfth amendment. 
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Conslilution, shall be eligible to the Office of President; 
neither shall any Person be eligible to that Office who 
shall not have attained to the Age of thirty-five Years, 
and been fourteen Years a Resident within the United 
Stales. 

Engliih v. The Ttintecs al llic Saifors' Snug Hartior, 3 Pet., 99. 

°In Case of the Removal of the President from Office, 
or of his Death, Resignation, or Inability to discharge 
the Powers and Duties of the said Office, the same shall 
devolve on the Vice President, and the Congress may by 
Law provide for the Case of Removal. Death, Resignation 
or Inability, both of the President and Vice President, 
declaring what Officer shall then act as President, and 
such Officer shall act accordingly, until the EMsability be 
removed, or a Presi<lent shall be elected. 

'The President shall, at stated Times, receive for his 
Services, a Compensation, which shall neither be en- 
creased nor diminished during the Period for which he 
shall have been elected, and he shall not receive within 
tliat Period any other Emolument from the United States, 
or any of them. 

Pollock p. Fanners' Loan & Tnut Co.. IS7 V. S., 419. 

'Before he enter on the Execution of his Office, he shall 
take the following Oath or .Affirmation: — "I do sol- 
emnly swear (or affirm) that I will faithfully execute the 
Office of President of the United States, and will to the 
best of my Ability, preserve, protect and defend the Con- 
stitution of the United States." 

Section 2. 'The President shall be Commander in 
Chief of the Army and Navy of the United States, and of 
the Militia of the several States, when called into the 
actual Service of the United Stales; he may require the 
Opinion, in writing, of the principal Officer in each of 
the executive Departments, upon any subject relating 
to the Duties of their respective Offices, and he shall 
have Power to grant Reprieves and Pardons for Of- 
fenses against the United Stales, except in Cases of 
Impeachment. 
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WsU., 766; The Grape Shot, 9 Wall., tag; United Slates v. Padelfoid, 

Q Wall., txi\ United States v. Klein. (3 Wall., iiSi Annsirong v. The 

" "led States, 13 WalU 15:; Pargoud i.. The United Sutes, 13 Wall., 

I Hamilton ». Dillin, II Wall.. 73 ; Mpchanica and Traders' Bank i-, 

Ion Bank, 3i WaU.. 176; Lamar, ex., 7.. Browne et al., 92 U.S., 1871 

dlach el al. v. Van Riswick, 92 U. S., laz. 

'He shall have Power, by and with the Advice and 
Consent of the Senate, to make Treaties, provided two- 
thirds of the Senators present concur; and he shall nom- 
inate, and by and with the Advice and Consent of the 
Senate, shall appoint Ambassadors, other public Minis- 
ters and Consuls, Judges of the suprenie Court, and all 
other Officers of the Llnited States, whose Appointments 
are not herein otiicrwise provided for, and which shall 
be established by Law: but the Congress may by Law 
vest the Appointment of such inferior Officers, as they 
think proper, in the President alone, in the Courts of Law, 
or in the Heads of Departments. 

Ware II. Hylton el al., 3 Dall.. 199; Marbury v. Madison, I Cr., 137; 
UnitedSlalesz'. Kirkpalrick.9 Wh.. 730: American Insurance Company 
V. Canter (356 tules cotton), i Pet., 511 ; Foster and Elam v. Neilson, i 
Peu 353 : Cherokee Nation v. Stale of Georgia, e Pel., 1 ; Pattenon v. 
Gwinn et al^ 5 Pet., 233: Worcester v. Stale of Georeia, 6 Pet., 515; 
City of Ncv Orleans v.De Armas et al., 9 Pel., 214; Holden :>. Joy, 17 
Wall., 311; Gcofroyi'. Riggs. 133 U. S., ajS; Homer f. U. S., 143 U.S., 
57OJ Shoemaker!'. U.S., 147 U. S., iXl. 

'The President shall have Power to fill up all Vacancies 
that may happen during the Recess of the Senate, by 
granting Commissions which shall expire at the End of 
their next Session. 

The United States v. Kirkpalriek et al., 9 Wb., 7*0. 

Section 3. He shall from time to time give to the 
Congress Information of the State of the Union, and 
recommend to their Consideration such Measures as he 
shall judge necessary and expedient ; he may, on extraor- 
dinary Occasions, convene both Houses, or either of them, 
and in Case of Disagreement between them, with Respect 
to the Time of Adjournment, he may adjourn them to such 
Time as he shall think proper ; he shall receive Ambassa- 
dors and other public Ministers; he shall take Care that 
the Laws he faithfully executed, and shall Commission 
all the Officers of the United States. 
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Section 4. The President, Vice President and all civil 
Officers of the United States, shall be removed from 
Office on Impeachment for, and Conviction of. Treason, 
Bribery, or other high Crimes and Misdemeanors. 



ARTICLE III. 

Section i. The judicial Power of the United States, 
shall be vested in one supreme Court, and in such inferior 
Courts as the Congress may from time to time ordain and 
establish. The Judges, both of the supreme and inferior 
Courts, shall hold their Offices during good Behaviour, and 
shall, at staled Times, receive for their Services a Com- 
pensation which shall not be diminished during their 
Continuance in Office. 

Chiiholm. ex., i-. G«ar^. I Dall., 4'9: Stuan v. Laird, i Cr., 199; 
United Stales o. IVtera. j Ci.. 115; Cohens v. VitginU, 6 Cr., 164; 
Martin c. Hunter's Lencc. I Wh.. 304: Osbom f. Uniled States Bank, 
9 Wh., 738; Benneret al. f. Potter, 9 How., itj: The Uniled Stales v. 
Ritchie, 17 How.. 515: Murray's I.essec et at i'. Hobokeii Land and 
Iropiovement Company, iB How., 17} ; Kx l>a[te Vallindighara, I Wall,, 
143; Ame* c Kaitia*. lit U. S.. 449; In T« Ross, 140 U. S., 453: 
UcAIIiilerv. U. S., 141 U. S., 1741 Pollock v. Fanners' Loan & Tiuil 
Co.. ly U.S., 4*9. 

Section 2. ' The judicial Power shall extend to all 
Cases, in Law and Equity, arising under this Constitution, 
the Laws of the Uniled States, and Treaties made, or 
which shall be made, under their Authority: — to all 
Cases Affecting Ambassadors, other public Ministers and 
Consuls; — to all Cases of admiralty and maritime Juris- 
diction; — to Controversies to which the United States 
shall be a Party; — to Controversies between two or more 
States; — between a Slate and Citizens of another .State; 
— between Citizens of different Stales. — between Citi- 
zens of the same Slate claiming Lands under Grants of 
different States, and between a Stale, or the Citizens 
thereof, and foreign States. Citizens or Subjects. 
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;, 3 Uall., 297 < HoUingsworlh e 
moasman, ex., v. Higginson. 4 Uall,, 11; 
117; Hepburn et al. v. Ellwy. x Cr., A,ii 
Cr, 159; Strawbiidgc el at. v. CurlUs el , „ ... 
man and Swartwout, 4 Cr., 7;: Rose v. Himelf, 4 Cr., 341; Chappe- 
delaine et al. v. Dechcnaux. 4 Cr., 30s; Hope Insurance Company v. 
Boardman et al., 5 Cr., 57: Bank of United States v. Devauv et al., 5 
Cr., 61 ; Hodgson et al. v. Bowcrbank et ala-, j Cr., 303 ; Owings v. Nor- 
wood's Lessee. 5 Cr., 344: Durouiseau v. The United States, 6 Cr., 
307 ; United Stales v. Hudson and Goodwin, 7 Cr., 31 \ Martin v. Hun- 
ter. I Wh., 304 ; Colaon et al. v. Lewis, i Wh., 377 ; United Stales v. 
Bevans, 3 Wh.,336; Cohens v. Virginia, 6 Wh., 2bf ; Kx parte Kearney, 
7 Wh., 38; Matthews v. Zane, 7 Wh., 164; Osbom v. United States 
Bank, 9 Wh., 738; United States v. Ottega, ir Wh.. 467; American 
Insurance Company v. Canter [v,(i bales cotton), ) Pel., 511 ; Jackson v. 
Twent;^man, a Pet., 136 ; Cherokee Nation v. State of Georgia, j Pel., 
I : State of New Jersey v. Stale of New York, 5 Pel., zSj: Davis v. 
Packard et al., 6 Pet., 41 ; United Statu z.. Arredondo ct al., 6 Pet.. 
691: Davis V, Packard et al,, 7 Pet., 176; Brecdlove et a], v. Nickolet 
et al., 7 Pet., 413; Brown v. Kcene, S Pet., 112; Davis v. Packard 
ot al., 8 Pet., 31a ; City of New Orleans v. De Annas ct al., 9 Pet., 
224; The State of Rhode Island o. The CommoR wealth of Massa- 
chusetts, 12 Pet, 657 ; The Bank of AugusU v. Earle. 13 Pet., 519; The 
Commercial and Railroad Bank of Vicksburg v. Slocomb et al., 14 Pet., 
60; Suydam et al. -d. Broadna», 14 Pet., 67; Prigg f. The Common- 
wealth of Pennsylvania, 16 Pet., 530 ; Louisville, Cincinnati and Charles- 
Ion Railway Company v. Lelson, i How., 497 ; Caty et all, v. Curtis. 3 
How., 236: Wamng v. Clark, 5 How., 441 1 Lulher v. Borden, 7 How., 
I : Sheldon et al. v. SiU, 8 How., 441 : The Propeller Genesee Chief v. 
Fitzhaghet al., 13 How., 443: Fretz et al. t<. Ball el al.. i: How.. 466 ; 
Neves et al. v. Scott el al., 13 ^low., 368 ; Suie of Pennsylvania c. The 
Wheeling, etc, Bridge Company et al.. 13 How., 518; Marshall v. The 
Baltimore and Ohio R. R. Co.. 16 How.. 3141 The United States v. 
Guthrie, 17 How,, 184 ; Smith v. State of Maryland. 18 How., 71 ; Jones 
et al. V. League, l3 How., 76; Morray's Lessee et al. v. Hoboken Land 
and Improvement Company, 18 How., 272; Hyde et aL v. Stone, 30 
How., 170; Irvine v. Marshal] el al., 20 How., 558; Fenn p. Holmes, 31 
How.. 481 i MoorcwDod el al. v. Erequisl, 13 How., 491 ; Commonwealth 
of Kentucky &. Dennison, governor. 24 How., 66; Ohio and Mississippi 
Railroad Company v. Wheeler. 1 Black. 186: The Steamer Saint Law- 
rence. I Black, 522 : The Propeller Commerce, I Black, 574; Ei parte 
Vallandigham, i Wall., 243: En parte Milligan, 4 Wall., 1 ; The Moses 
Taylor, 4 Wall., 411; State of Mississippi v. Johnson, President, 4 Wall., 
475 T The Hine f. Trevor, 4 Wall., 555; City of Philadelphia v. The 
Collector, 5 Wall., 720 ; Slate of Georgia v. Stanton, 6 Wall., 50 ; Payne 
V. Hook, 7 Wall., 41J : The Alida, 7 Wall,, 571 : Fa parte Verger, 8 
Wall., 85; Insurance Company v. Dunham, 11 Wall., i; Virginia v. 
West Virginia, 11 Wall, 39; Coal Company v. BUlchford. ti WaU., 
172; Railway Company v. Whitton's Adm., 13 Wall., 370: Tarble's 
Case, 13 Wall., 397; BIyew el al. o. The United States, 13 WalL, 581: 
D.ivis V. Gray, 16 Wall., J03 ; Case of ihe Sewing Machine Companies. 
iS Wall., 353: Insurance Company t'. Morse, 20 Wall., 445; Vannevar 
f>. Bryant, 31 Wall., 41; The t^lcawanna, 11 Wall., t^; Gaines i-. 
Fueniea et aL, 92 U. S., 101 Miller f, Dows, 94 U, S., 444; Doyla 
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r- Continental Insurance Contpviy, 94 V. S., 535 : Tennessee v. Davis, 
100 U. S., 357 ; Baldwin v. Franks, 1 10 U. S., 67S ; Barron c. Bumside. 
U. S., 1861 St. LoiiU, Irun Mouiiiiin and Soutbem Railwaj v. 



Vickers, 111 U. S., 3C0; Chinese Ei. Case, 1 
Misiouri, 124 U.S., 394; New Orleans Water Works t'. Louisiana Sugar 
Refining Co,, i3( U. S., 18: Speneet v. Merchant. 115 U- S.. 345; Dale 
Tile Mfg. Co. r.Hyait, 115 V. S., 46; FelU v. Schamweber, Uj U. S., 

SI Hannibal and St. Joseph K. K. v, MiMOuri River Packet Co.. 115 
S., a6o : Kreijjer v. Shelby R, R. Co.. 115 U. S., 39 ; Craig t: Uilens- 
dorfer, 117 U. S, 764; Jones p. Cnig. 117 V. S., 113; Wisconsin p. 
Pelican Ins. Co.. 1:7 U, S.,a6s; U. S.v. Beebo. 127 U. S.,3iS; Chinese 
Ea. Case, tjo V. S., sS' ; Lincoln Counljr v. I.unbg, 1 ti V, S., 519; 
Christian r-. Atlantic A N. C. R. Rd. Co., iij U. S.. 133 ; Haus r. Louis- 
iana, 114 U. S., I ; I.,auiaiana ei rel. The W. V. Guaranty & Indemnity 
Co. V. Steele, 134 V. S., a8o; Jones v. U, S., 157 V. S.,»m; Manchester 
p. Mass., 119U- S., 240; In re Ross. 150 U.S.. 453: In re Carnctt. 141 
U. S,, I ; U. S. p. Teaas, 143 U. S., 611 : Cooke p. Avery. 147 U. S., 
37S : 5. Tac. Co. v. Denton, 146 U. S.. 10; ; Lawton f>. Steele, 1 51 U- S, 
1331 Interstate Com. Comsn. v. Brinson, I J4 U. S.. 447. 

*In all Cases affecting Ambassadors, other public Min- 
isters and Consuls, and those in which a State shall he 
Party, the supreme Court shall have original Jurisdiction. 
In all the other Cases before mentioned, the supreme 
Court shall have appellate Jurisdiction, both as to Law 
and Fact, with such Exceptions, and under such Regula- 
tions as the Congress shall make. 

Chisholm, 1 



iMrcia. 2 Dall. 419; Wiscart et al. p. Diuchy. 
Liaii., jzi 1 Marbury p. Madison, 1 Cr.. 137; Durouueau et al. t'. 
nited States. 6 Cr,. 307: Martin p. Hunter's Lessee, 1 Wh,. 304: 
Cohens p, Virginia, 6 Wh., 234; Ex parte KeameT. 7 Wh., 38; 
Wavman p. Southard, to Wh.. 1; Bank of the United Sules j,. Hal- 
stead. 10 Wh.. CI; United States p. Ortega, ti Wh. 467 ; The Chero- 
kee Nation p. the State of Georgia, 5 Pet.. I ; Ex parte Crane et ala., 
5 Pel.. 1S9 ; The Stale oi New Jersey o. The State of New York. 5 Pet., 
tSj; Ex parte Sihhald p. United Slates, 12 PeL. 4SS: The Stale of 
Rhode Island r. The State of Massachusells, ti PeL, 657; Stale of 
Tennsylvania p, the Wheeling, &c. Bridge Company, 13 How, 518; 
In Re Kaine, 14 How., 103; Ableman c. Booth and United Suies p. 
Iloolh, II How.. 506; Freeborn v. Smith. 1 Wall., 1601 Ex parte 
McCatdle, 6 Wall.. 318; Ex parte McCatdle, 7 Wall.. 506; Ex parte 
Verger, 8 Wall.. Sj ; The Lucy, 8 Wall, 307 ; The Justices v. Murray, 
Q Wall., 174; PennsTlvania r. QnicksDver Companv, 10 Wall., SSJ: 
Murdock v. City o( MemphU. 10 Wall., 590; Bors b. Preston, iii V.%, 
J53; Ames p. Kansas, 111 U. S.. 449: Clough p. Corti-", 134 U. S.. 361 ; 
In re Neagle, 13s U. S., 1 ; Mobile * Ohio R. Rd. v. Tcno.. 153 if. S.. 
4Sfi 

'The Trial of all Crimes, except in Cases of Imiwach- 
ment, shall be by Jury : and such Trial shall be held in the 
State where the said Crimes shall have been committed ; 
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but when not committed within any State, the Trial shall 
be at such Place or Places as the Congress may by Law 
have directed. 



Section 3. ' Treason against the United States, shall 
consist only in levying War against them, or in adhering 
to their Enemies, giving them Aid and Comfort. No Per- 
son shall be convicted of Treason unless on the Testimony 
of two Witnesses to the same overt Act, or on Confession 
in open Court. 

United Slates r. The Insurgents, i Dall.. 335 ; United Sutes v. 
Mitchell, 3 Dall.. 348; Ex paite BuUmati and Swaitvoui, 4 Cr. 75; 
United Slates v. Aaron Buti, 4 Ci. 469. 

'The Congress shall have power to declare the Punish- 
ment of Treason, but no Attainder of Treason shall work 
Corruption of Blood, or Forfeiture except during the Life 
of the Person attainted. 



ARTICLE IV. 

Section i. Full Faith and Credit shall be given in 
each State to the public Acts, Records, and judicial Pro- 
ceedings of every other State. And the Congress may by 
general Laws prescribe the Manner in which such Acts, 
Records and Proceedings shall be proved, and the Effect 
thereof. 

Mills V. DiiTjee, 7 Cr., 4S1 ; Hampton v. McConnel, 3 Wh., 134: 
Maybew p. Thatcher, 6 Wh., uo; Darby's Lessee v. Mayer, 10 Wh., 
465; The United States v. Amedv, 11 Wh, 3411 Caldwell et al. r. Cai- 
Tington's Heirs, 9 PeL, 86; M'filmoyle v. Cohen, 13 PeL, 312; The 
Bank of Augusta v. Earic, 13 Pet., J19 ; Bank of the State o( Alabama 
f. Dalton, 9 How., (M ; D'Arcy v. Kttchiim, 1 1 How,, 165 ; Christmas 
V. Russell, s Wall., 29a: Gr^en f. Van Boskirk, 7 Wall., 139: Paul o. 
Virginia, 8 Wall., 168; Board of Public Works v. Columbia Collegr, 
17 Wall., 521; Thompson t. Whitman, 18 Wall., 4157; Bonaparte p. 
Tai Court, 104 U. S., 591; Hanley p. Donocbue, 116 U. S„ 1 1 Kcnaud 
t>. Abbott. 1(6 U. S, J77 ; Chic, and Alton R. R. v. Wiggins Ferry Co., 
1 19 U. S., 615 ; Cole V. CunninBhim, 133 V. S.. 107 ! Plnunl v. Walker. 

■34 U. S., M7; Texas ft Pacific Ry. Co. v. Sotuheni Pacific Co., 137 




Section 2. 'The Citiicns of each State shall be en- 
titled to all Privil^es and Immunities of Citizens in the 
several States. 

Bank of United Stales r. Deierciu, 5 Cr., 61 ; (iusic* i-. Ballou, 
6 Pri.. 761 ; The Stale of Rhode Island o. The Commonwealth of Ma>- 
sachoMtU. I! Pet., 657; The Bank of Aaguita v. ¥ju\e, 13 Pel., 519: 
Moore v. The People oE the Suie of Illinois, 11 How., i); Conner 
el al. V. Elliot et a)^ iS How., 591 : Dred Scoll ■-. Sanford, 19 How., 393 ; 
Cnmdall f. State of Nevada, 6 Wait,, 35 ; Woodruff v. Paiham, 8 Wall., 
1131 Paul V. VirEiaia,8 Wall., 168; Downhani p. Alexandria Council, 
■o Wall., 173; Uverpool Insurance Company i'. Massachuielia, to 
WalU 566: Ward ». Uaryland, It Wall. 418; Slaughlerhoixe Casei, 
16 WaH., 36; ItTadweU v. The State. 16 Wall., 130: Chemung Bank v. 
Lowe ry, 93 U. S., 71; MeCready p. Virginia, 94 U. S., 391 ; Brown f. 
Houston, 1 14 U. S., £31 ; Pembina Mining Co. v. Fenna., 1 15 U. S., 181 1 
KimmUh v. Ball, 1*9 U. S., Ji? ; Cole v. Cunningham, 133 D. S,, I07; 
LeUy V. Hardin, 135 U. S., lOO; Minnesota v. Ka.ber, 136 O. S.. 313. 
McKane v. Dutsloo, 153 U. S.. 684; Pittsburgh & So. Coal Co. v. 
Bates, 156 U.S., 577- 

*A Person charged in any State with Treason. Felony, 
or other Crime, who shall flee from Justice, and be found 
in another State, shall on demand of the executive 
Authority of the Stale from which he fled, be delivered 
up. to be removed to the Slate having Jurisdiction of the 
Crime. 

Holmes f. Jennlson el al., 14 Pet. 540 ; Commonwealth of Kentucky 
r. Llennison. governor. 14 How.. 66; Taylor c. Tain ter, 16 Wall., 366; 
L^scelles f. Gwrgia. 14S U. S., 537; Pearce p. Texas, 15s U.S., 311. 

*No Person held to Service or Labor in one State, 
under the Laws thereof, escaping into another, shall, in 
Consequence of any Law or Regulation therein, be dis- 
charged from such Service or Labor, but shall be deliv- 
ered up on Claim of the Party to whom such Service or 
labor may be due. 

Prigg V. The Commonwealth of PennsyWania, 16 Pel., 539: Jonea », 
Van Zandt. 3 How., iic; Strader et al, v, Graham, lo How. 8t; 
Moore r. The People of the Stale of tllinois, 14 How., 13^ Drcd ScutI 
V. Sanford, 19 How.. 303: Ableman c. Booth and United Stalea a>. 
Booth. It How., fo6: Callan v. Wilion, 117 U- S., J40; Naihrille, 
Chanasooga, etc., Rwy. c. Alaliama, iiS U. S. 96. 

Section 3. 'New States may be admitted by the Con- 
gress into this Union; but no new Slate shall be formed 
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or erected within the Jurisdiction of any other State ; nor 
any State be formed by the Junction of two or more 
States, or parts of States, without the Consent of the 
Legislatures of the States concerned as well as of the 
Congress, 

American Insurance Company cl al. v, Canlcr (356 bales cotton), 
I Pel. 511 ; Pollard's Le&see i^, Hagan, 3 How. 212; Cross el aL p. 
Harrison, 16 Ho«., 164. 

'The Congress shall iiave Power to dispose of and make 
all needful Rules and Regulations respecting the Terri- 
tory or uther Property belonging to the United States; 
and nothing in this Constitution shall be so construed as 
to Prejudice any Claims of the United States, or of any 
particular State. 



McCullough V. State of Maryland, 4 Wh., 316; Americ 
Company n. Canter, I Pet., jl I ; Uniled States v, Gratiot et al., 14 Pet. 
Jz6; United Stales v. Rogers, 4 How,, 5671 Cross et al. f. Harrtson, 16 
How., 164 ; Muckey et al. v. Coxe, iS How., too ; Gibson v. Chouteau, 
13 Wall., 93; Clmton v. Englebert, 13 Wall., 4U1 Beall v. New 
Mexico, 16 Wall, J35 ; Davis i^. Beason, 133 U, b.. 333; Wisconsin 
Cenlrat R. Rd. Co, b. Price County, 133 U. S., 496 ; Cope f. Cope, 137 
D. S., 6S3 ; Mormon Church v. U. S.. .36 U. S., I. 

Section 4. The United States shall guarantee to every 
State in this Union a Republican Form of Government, 
and shall protect each of them against Invasion; and on 
Application of the Legislature, or of the Executive (when 
the Legislature cannot be convened) against domestic 
Violence. 

Luther p. Borden. 7 How., i ; Texas f. While, 7 Wall,, 700. 



ARTICLE V. 

The Congress, whenever two-thirds of both Houses 
shall deem it necessary, shall propose Amendments to this 
Constitution, or, on the Application of the Legislatures of 
two-thirds of the several Stales, shall call a Convention 
for proposing Amendments, which, in either Case, shall 
be valid to all Intents and Purposes, as part of this Con- 
stitution, when ratified by the Legislatures of three-foiuiha 
of tile several States, or by Conventions in three-fourths 
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thereof, as the one or tlie other Mode of Ratification 
may be proposed by the Congress ; Provided that no 
Amendment which may be made prior to the Year One 
Ihousand eight hundred and eight sliall in any Manner 
affect the first and fourth Clauses in the Ninth Section 
of the first Article ; and that no State, without its Con- 
sent, shall Ik^ dt^prived of its equal Suffrage in the Senate. 
Holliugsirorth el al. v. Virginia, 3 Dallu, 378. 



.\RTICLE VI. 

' At! Debts contracted and Engagements entered into, 
before the Adoption of this Constitution, shall be as valid 
against the United Slates under this Constilulion, as 
under the Confederation. 

"This Constitution, and the Laws of the United States 
which shall be made in Pursuance thereof; and all 
Treaties made, or which shall be made, under the 
Authority of the United States, shall be the supreme 
Law of the Land ; and the Judges in every Slate shall 
be bound thereby, any Thing in the Constitution or Laws 
of any State to the Contrary notwithstanding. 

Haybum'x Cue. I Dall,409: Ware f. Hylloo, 3 D«]l.. 199; Cilder 
«nd Wife t-. Bull and Wife. 3 ball.. 186 ; Matbury p. Mwliwn, I Cr. r 37! 
Chirac t: CtittK. » Wh,. 359; McCulloch P. The Stale of MaryUofT^ 
Wh.. 316; Society t>. New HiTen. S Wb., 464 : Gibboiiif.0^en,9 Wh., 
I ; Foster and Elam v. NeiUon, a Pet., i^y, Bucknet c. Finlcy, a Fei., 
SS6i Worcester f State of Georeia, 6 Pel., 515; Kennelt et »1. t: Cham- 
ber*, 14 How.. 38: Lodge p. Woolsey. 18 How, 331 ; Suie of New 
York V. Dilible. 11 How,, 366: Ablcrnan r. Booth and Itniicd States 
1: Booth. 11 How., 506 ; Sinnoi v. Davenport, it How., 117 ; Foster f . 
Davenport. 12 How., 144; flavea p. Valicr, 9 Wall., 31; Whitney f. 
Robertson, 114 U. S, 19a : In re Neagle, 135 U. S.. 1 ; Cherokee Nation 
t: Kansas Ry. Co.. 13* t;. S., 641 ; Cook Co. t: Calumcl A Chicago 
Canal Co., ijg U. S. 635: Gulf, Colorado & Santa ¥4 Rwy. Co. c. Hefl^, 
158 tJ. S.,98; In re Quarlesf. Batler, 158 U. S. $31. 

' The Senators and Representatives before mentioned, 
and the Members of the several State Legislatures, and 
all executive and judicial Officers, both of the United 
States and of the several Slates, shall be bound by Oath 
or Affirmation, to suppoit this Constitution ; but no 



religious Test shall ever be required as a Qualification 
to any Office or public Trust under the United States. 
Ex patle Girland, 4 W^l, 333 -, Vivis v. Beason, 133 U. S., 333. 

ARTICLE VII. 

TTie ratification of the Conventions of nine States shall 
be sufficient for the Establishment of this Constitution 
between the States so ratifying the Same. 

Done in Convention by the Unanimous Consent of the 
States present tlie Seventeenth Day of Sepletnber in 
the Year of our Lord one thousand seven hundred and 
Eighty seven and of the Independence of the United 
Slates of America the Twelfth. In Witness whereof 
We have hereunto subscribed our Names, 

G" WASHINGTON— 
Presidt and deputy from Virginia 

New Hampshire. 

John Langdon Nicholas Gilman 

Massaclmselts. 

Nathaniel Gorham Rufus King 

Connecticut, 

Wm Saml Johnson Roger ShermaiI" 

New York. 

Alexander Hamilton 

Nc-iu Jersey. 

Wa: Livingston Wm Patterson 
David Brearley. Jona: DAyroN 



rt^ribw^VH^iMuaJi 
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B. Franklin 
RoBT. Morris 
Thos. Fitzsimons 
James Wilson 



Pennsylvania. 

Thomas Mifflin 
Geo. Clymer 
Jared Ingersoll 
Gouv Morris 
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Geo: Read 
John Dickinson 
Jaco: Broom 



Delaware, 

Gunning Bedford jun 
Richard Bassett 



James McHenry 
Danl Carroll 



Maryland. 
Dan : of St Thos Jenifer 



John Blair — 



Virginia. 
James Madison Jr. 



Wm Blount 
Hu Williamson 



North Carolina. 

RiCHD DOBBS SpAIGHT, 



South Carolina. 

J. RuTLEDGE Charles Cotesworth Pinckney 

Charles Pinckney Pierce Butler. 



William Few 
Attest : 



Georgia. 
Abr Baldwin 
WILLIAM JACKSON, Secretary. 



Articles in Addition To, and Amendment Of, the Con- 
stitution OF THE United States of Ameuica, Proposed 
Bv Congress, and Ratified by the Legislatures of tub 
Several States, Pursuant to the Fifth Article of 
THE Original Constitution. 

[Ell«nbecker v. Plymouth County, 134 U. S., 3.} 
ARTICLE I.* 

Congress shall make no law respecting an establish- 
ment of religion, or prohibiting the free exercise thereof ; 
or abridging the freedom of speech, or of the press; or 
the right of the people peaceably to assemble, and to 
petition the Government for a redress of grievances. 

Tenet et al. o. Taylor et a1., 9 Cr., 43; Vidal et al., v. Giiard et at., i 
Hon., 127; Ex parte Garland, 4 Wall, 3331 United Sutes v. Cioik- 
thank et tUgs U. S., 541; Reynolds c. tTnited SUtes, 98 U. S., 1451 
*"" "" " " """ ". S,, 333; In te Rapier, 143 U. S, no; Homer v. 

(ARTICLE II.] 

A well regulated Militia, being necessary to the security 
of a free State, the right of the people to keep and bear 
Arms, shall not be infringed, 

Pretser o. Illinois, 1 16 U, S., 152, 

[ARTICLE III.) 

No Soldier shall, in time of peace be quartered in any 
house, without the consent of the Owner, nor in time of 
war, but in a manner to be prescribed by law. 

■The first ten amendments to the Conitilution ot the United States 
were proposed to the lej^latures oi the several States by the first 
Congress, on the ajih of September, 17S9. They were ratified by the fol- 
lowing Stales, and the nulifications of ratification by the governora 
thereof were successively communicated by the PresidonI to Congress: 
New Jersey, November 20, 1789; Maryland, December 19, 1789 j North 
Carolina, December si, 17S9; South Carolina, JanuarT 19, 1790; New 
Hampshire, January 15. 1790: Delaware. January 28, 1790; Pennsyl- 
vania, March 10, 1790 r New York, March 27. 1790; Rhode Island, June 
tj, 1790 : Vermont, November 3. 1791, and Virginia, December 15, 1791. 
There is no eiidcnce on the journals of Conxress thai the legislatures of 
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(ARTICLE IV. 1 



The right of the people to be secure in their persons, 
houses, papers, and efFecU, against unreasonable searches 
and seizures, shall not be violated, and no Warrants shall 
issue, but upon probable cause, supported by Oath or 
affirmation, and particularly describing the place to be 
searched, and the persons or things to be scized. 



Smith r. Stitc ol Maryland, |8 How., 71 : Mumy'i Lcuev ei al. ;■. 
Hotioken [.and and Improvcmeni Company, iS How, 271; Ei paite 
Hilti8an.4Wall., 2: iiovd r. United Suies. ti6 U. S.,6t6: Fone Yuen 
llBg p. U. S,. 149 U- S., «9S. 



[ARTICLE V.I 



No person shall be held to answer for a capital, 
otherwise infamous crime, unless on a presentment or 
indictment of a Grand Jury, except in cases arising in 
the land or naval forces, or in the Militia, when In actual 
service in time of War or public danger ; nor shall any 
person be subject for the same offence to be twice put in 
jeopardy of life or hmb; nor shall be compelled in any 
criminal case to be a witness against himself, nor be 
deprived of life, liberty, or property, without due process 
of law; nor shall private property be taken for public 
use, without just compensation. 

t^nilcd Sutcs v. Perez, 9 Wh., 579 1 Bamm p. The City of Baltimore. 

7 Pet., 843: Fox V. Ohio, 5 How., 410 : We»i Kiin Bridge Company v. 
Dblet a).. 6 How., $07: Mitchell v. Hamony. 13 How., tiji Moore, ex., 
v. Tbe People of tlie Suie of Illinois, 14 How., 13; Muiray's l.euee el 
aL P. Hoboken Land and Improvement Company. tt< How.. 171 ; Dynea 
V. Hoover, m How, 6;; Withers r. Buckley el al.. JO How.. 84: Cil- 
mtDF. The City of Sheboygan. I Black, uo: Ei parte Miliigan, 4 Wall., 
a: Twildiell P. The Commonwealth. 7 Wall., 331; Hepbom i . Grijvold. 

8 Wall.. 6t>\: Miller v. tJnited Siatea, 11 Wall., *6S; Ucal Tender 
Cai««. ta W'ill., 457 ; Pumaelly p. Green Bay Company. 13 WalL, 166; 
Oiboin t: Nicbolaon, 13 Wall., 6^; Ex pane Lange. iS Wall., 1631 
Kohl etal. p. United State*. 91 U. S., 367 ; Colet'. La Granee. I n U. S.. 
t : Ex parte WiUon. 114 V. S, 417: Brown v. Grant. nSV. S., ioj; 
Boftt f. United States, ti6 U. .S., 616: Makin v. I'niled Swn, ti? 
V. S., 34S: Ex pane Bain, tii U. S.. i: Puldnaon v. United Slate*. 
Ill U. S, iSi : Sf»e» r. IllinoU. iij U. S.. 131 : Sand* r. Uoniklce 
Kirar iMptoraBcnl Compoay, itj C- S, iSS; Uvgin r. KamM, ■>} 
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V. S.,633 ; Great Falls Manufacturing Company r. The AttomcT-General, 
r34 U. S., 581 ; United States v. De Wall. taS V. S.. 393: Huling o. 
Kaw Valley Railway and Improvement Company, 130 V- S., 559; Free- 
Und v. Williams, nr U. S., 405; Cross v. North Carolina, 132 U- S., 
131 ; Manning v. Fircncb, 133 U. S., 186; Searle i/. School UisL No. a, 
133 U. S, wji Palmer c. McMahon, 133 U. S.. 660; Ellenbecker v. 
Plymouth County, IJ4 U. S.. 31; Chic, Mil. & Si, Paul Rwy. Co. r. 
Minnesota, IJ4 U. S.. 418; Wheeler K. Jacluon, 137 U. S., 145; Holden 
p, MinnCEola, 137 U. S., J4S; Caldwell v. Texas, 137 U. S., 691; 
Cherokee Nation v. Katuas Ky. Co., 135 U. S., 641 : Kaukauna Water 
rower Co. c. Miss. Canal Co., 141 U. S., 154; New Orleans v. N. O. 
Water W'ks, 141 U. S., 79; Coiinaelman v. Hitchcock, :4J U. S., 547; 
Simmonda o. U. S., 14J U. S., 148; Horn Silver Mining Co. v. N. Y„ 
143 U. S., 305: Hallingerp. Davis, 146 U.S., 314; Shoemaker i'. U.S., 
147 U. S., 183 ; Thoringinn o. Monigomen'. 147 ^- S., 490 : Vesler v. 
Wa«h'n Harbor Line Coms'rs, 146 U. S., 6461 MonongaheU Nav. Co. 
V. V. S., 148 V. S., 312; Fotig Vuen Ting v. V. S., 149 U. S., 698: In 
re Lennon, 150 U. S.. 393 ; Pins., C. C. & St. U v. Backus, lu U. S., 
431: Interstate Com. Comsn. c. Brimson, 154 U- S., 447) Fearce v. 
Texas, 155 U. S., 311 ; Linford v. Ellison, 155 U. S., y>^^ Andrews v. 
SwarU, i^V.S.,3j2: Pitlsburgh&SouthemCoalCo. ii. La., 156 U.S, 
S90: St. L & S. F. Rwy. Co. v. Gill, ts6 U. S.,&49; Johnson v. Sayre, 
158 U. S., 109; Sweet v. Rechet, 159 U. S., 380. 



[ARTICLE VI.] 

In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial, by an impartial 
jury of the Slate and district wherein the crime shall 
have been committed, which district shall have been 
previously ascertained by law. and to be informed of the 
nature and cause of the accusation; to be confronted 
with the witnesses against him; to have compulsory 
process for obtaining witnesses in his favor, and to have 
the Assistance of Counsel for his defence. 

United States p. Cooledge, i Wh, 415 ; Ex parte Kearney. 7 Wh., 
38; United Slat A p. Mills, 7 Pel.. 141; Barron p. Cily of Baltimore, 
7 Pet.. 243: Vox T. Ohio, 5 How., 410; Withers v. Buckley et aL, 10 
How, 84; Ei parte Milligan, 4 Wall, a; Twitcbell i-. The Common- 
weallh, 7 Wall., 321; Miller r. The United States. 11 Wall., '" 
"-■•-dSlat "--I---."-.. -'- --i-jf ^„„..t._i. . 



United Slates p. Cook, 17 Wall., 168; United States 7.. Craikshank et al., 
92 U. S.. 542; Spies v. Illinois. 113 U. S., 131 ; Ellenbecker f. Plymouth 
Co.. 134 V. .S., 31 ; Jones ... U. S., 137 U. S., 202 i Cook o. U. S.. 138 
U. S., 1^7 ; In re Ross, 140 U. S., 453: Hallinffer v. Davis, 146 U. S.. 
314; Maltoiif,U.S.,i5(SU.S.,237; BetgemaQB p. Becker, 157 U.S.,655. 
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[ARTICLE Vn.) 

In suits at common law, where the value in controversy 
shall exceed twenty dollars, the right of trial by jury 
shall be preserved, and no fact tried by a jury, shall b« 
otherwise re-examined in any Court of the United Stales, 
than according to the rules of the common law. 

United Slate* v. La Vengeance, j Dall.. 397 ; Bank of Columbia r. 
Ooliley, 4 Wh., 135; Poraon* r. BeSford et aB., 3 Pel., 433; Lessee of 
Livingston t: Moore el al., 7 Tet., 469; Webster v. Reid, 11 How,, 437; 
State of Pennsylvania v. I'he Wheeling, Sic, Uridge Companj et ai, 13 
How., 518; The JusDces v. Mutray. 9 Wall. 174; Edwards i-. ElUoii et 
al. It Wall., 531; Pearson v. Y««dall, gj IJ. S., 1941 McElralh v. 
United Sutes. 101 U. S., 436; Callan v. Wiban, 117 U. S., 54O1 Ark. 
Vallejr Land and Callle Co. c. Mann, 130 V. S.. 6g : Whitehead v. Shal- 
tuck, 138 U. .S.. 146; Scoti t'. Neely, 140 U. S., 106; Cites v. Allen, 149 
U. S.. 4S'. 

[ARTICLE Via.] 

Excessive bail shall not be required, nor excessive fines 
imposed, nor cruel and unusual punishments inflicted. 

Perreu f. CoRunonwealih, 5 Wall., 475: Manning v. Pisncb, 133 
U.S,i86-, EUenb«ckcii-. Plymouih County, 134 U. 5,, 31; InreKemm- 
ler, 136 V. S.. 4)6; McElvaine p. Brush, 14J U. S., isj; O'NeiU v. 
Vermont, r44 V, S., J13. 



[ARTICLE IX.] 

The enumeration in the Constiltition. of certain rights, 
shall not be construed to deny or disparage others re- 
tained by the people. 

Letiee of livingilon i^ Uoore et al., 7 Pet., 469. ' 



[ARTICLE X.] 

The powers not dclecateil to Ihc United States by the 
ConstitQlion, nor prohibtltd by it to the Slates, are re- 
served to the States respectively, or to the people. 
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304: McCulloch !'. Stale of MatyUnd. 4 Wh., iiS: Anderson !•. Dunn, 6 
wh., Z04; Cohen v. Virgbia, 6 WU., 164; Osborn v. United State* 
Bank, 9 Wh., 73S ; Buchler 1; Finley, 2 Tct., 586; Ableman v. Booth, ii 
How., 506; The Collector v. Day, 11 Wall., 113: CLiflin :'. Kouacnian, 
assignee, 93 U- S., 130; Inman Steamship Company v. Tinker, 94 U- S., 
1381 Church K. Kelsey, i3i U- S., iSx; Ouachita Packet Co.f. Aiken, 

.,. >. t. .1, .. ^_. -_ _. .,__..._. ,n_,,j y_ s., 347; Bowman:'. 

U. S., 465; Mahon p. Justice, 
!., 100; Manchester v. Mbee., 
& Trust Co., 157U. S., 419. 

ARTICLE XI.« 

The Judicial power of the United States shall not be 
construed to extend to any suit in law or equity, com- 
menced or prosecuted against one of the United States 
by Citizens of another State, or by Citizens or Subjects 
of any Foreign State. 

State of Geoipa v. Brailsford et a1.. 1 Dall., 402; Chisholm, ex., v. 
State of Georgia. 2 DalL, 419; Hollingsworth et a), v. Virginia, 3 Dall., 
37S : Cohen v. Virginia, 6 Wh,, 264 ; Oslrain v. United States Bank, 9 
Wh.,7j8; United Slates;'. The Planters' Bank,9Wh., 904: The Gover- 
nor of Georgia i'. Juan Madtazo, I Pet., I to ; Cherokee Nation v. State 
of Georgia, ; Pet., 1 ; Briscoe v. The Bank of the Commonwealth a( 
Kentucky, 11 Pet,, 257; Cucran f. State of Arkansas et a1., T5 How., 3041 
New Hampshire f. Louisiana. loS U. S., 76; Virginia Coupon Cases, 

I U. Sm 270; Hagood V. Southern, 117 U. S., Jt 1 In re Ayres, 133 



ARTICLE XILt 

The Electors shall meet in their respective states and 
vole by ballot for President and Vice-President, one of 

' The eleventh amenitment to the Constitution of the United Stales 
was proposed to (he legislatures of the several Slates bj the Third 
Congress, on the 5th o( March, 1794: and was declared in a message 
from ihc Piesiilent to Congress, dated the Sih oE January, 1798, to have 
been tatilied by the legislatures of three-fourths of the Slates, 

t The iwelfth ainendmenl to the Constitution of Ihe United States 



paragraph of the first section of the second article; and was declared 
in a proclamation of the Secrclary of State, dated the ztlh of Septem- 
ber. 1804. to have been talified by the legislatures o£ ihree-fourihs of 
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whom, at Icasl. shall not be an inhabilani of the same 
state with Uiemselves; they shall name in ihcir ballots 
the person voted for as President, and in distinct ballots 
the person vole! for as Vice-President, and they shall 
make distinct lists of ail persons voted for as President, 
and of all persons voted for as Vice-President, and of 
the number of votes for each, which lists they shall sign 
and certify, and transmit scaled lo the seat of tlie gov- 
ernment of the United States, directed to the President 
of the Senate ; — The President of the Senate shall, in 
presence of the Senate and House of R q) resent at ives, 
open all the certificates and the votes shall then be 
counted ; — The person having the greatest number of 
votes for President, shall be the President, if such number 
be a majority of the whole number of Electors appointed ; 
and if no person have such majority, then from the 
person having the highest numbers not exceeding three 
on the list of those voted for as President, the House 
of Representatives shall choose immediately, by ballot, 
the President. But in choosing the Prcsitlent, the vote* J 
shall be taken by states, the representation from eadi I 
state having one vote; a quorum for this purpose shall* 
consist of a member or members from two-thirds of the 
states, and a majority of all the states shall be necessary 
to a choice. And if the House of Representatives shall 
not choose a President whenever the right of choice 
shall devolve upon them, before the fourth day of March 
next following, then the Vice-President shall act as Presi- 
dent, as in the case of the death or other constitutional 
disability of the President. — The person having the 
greatest number of votes as Vice-President, shall be the 
Vice-President, if such number be a majority of the whole 
number of Electors appointed, and if no person have a 
majority, then from the two highest numbers on the list, 
the Senate shall choose the Vice-President; a quorum 
for the purpose shall consist of two-thirds of the whole 
number of Senators, and a majority of the whole number 
shall be necessary to a choice. Hut no person constitu- 
"y ineligible to the office of President shall be 
eligible to that of Vice-President of (he United Sutes, 




ARTICLE Xin.« 



I 



Section i. Neither slavery nor involuntary servitude. 
except as a punishment for crime whereof the party shall 
have been duly convicted, shall exist within the United 
States, or any place subject to their jurisdiction. 

Section 2. Congress shall have power to enforce 
this article by appropriate legislation. 



Dred Scott t-. Sanford, 19 How.. 393 ; White p. Hart, 13 Wall, 646; 
ilson.ij Wa]).,654; SUughterhouse Caecs, 16 Wall, 36; 
Ei parte Virginia, loo U. S., 339; Citril RjgbW Case, 109 IJ. S,, 3. 



Osbom V. Nicholsi 



ARTICLE XlV.t 

Section i. All persons bom or naturalized in the 
United States, and subject to the jurisdiction thereof, are 

• The ihirreeolh amendment lo the Constitution of the United Slates 
was proposed to the legislatures of the several Stales by the Thirly-«ighlh 
Congress, on the ist of Feliruary, 1865, and was declared, in a proclama- 
tion of the Secretary of Stale, dated the 18th of December, tS6j, to have 
been ratified by the legistatutes of twenty-seven of the thirly-siz States, 
viit: Illinois, Rhode Island, Michigan, Maryland, New York, West Vir- 

S'nia, Maine, Kansas, Massachusetts. Pennsylvania, Virginia, Ohio, 
isiouri, Nevada. Indiana. Louisiana. Minnesota. Wisconsin, Vermont, 
Tennessee, Arkansas, Connecticut, New Hampshire, South Carolina, 
AUfaami, North Carolina, and Georgia. 

1 The fourteenth amendment to the Constitution of the United States 
was proposed to the legislatures of the several States by the Thirty-ninth 
Congress, on the 16th of June, 1S66. On the itst of July, 1S6E, Congress 
adopted and tranxmilled lo the Department of State a concurrent reso- 
lution declaring that " the legislatures of the States of Coimecticut, Ten- 
nessee, New Jersey. Oregon, Vermont, New York, Ohio, Illinois, West 
Virginia, Kansas, Maine, Nevada, Missouri, Indiana, Minnesota, New 
Hampshire, Afassachusetts, Nebraska, Iowa, Arkansas, Florida. North 
Carolina, Alabama. South Carolina, and Louisiana, being three-fourths 
and more of ifae several Stales of the Union, have ratified the fourteenth 
article of amendment to the Constitution of the United States, duly pro- 
posed by Iwo-ihiids of each House of the Thirty-ninth Conaresst There- 
tore Rtiotvid. That said fourteenth article is hereby declared to be a part 
of the Constilniioo of the United Stales, and it shall be duly promulgated 
as such by the SecrcUry of State." The Secretair of Stale accordinely 
issued a proclamation, dated the iSih of July, t^, declaring that (he 
proposed Riutteentb amendment had been ratified, in the manner beteafler 
meniioncd.by the legislatures of thirty of the thirty six States, vi/; Con- 



e 30. 1866: New Hampshire. Jul* 7. 1866; Tennessee, July 
.... . ,.__. . I — 1^ jgg^ j-^j iji^ legislature of the 



19, 1S66 ; New jersey, September i 




THE CONSTITUTION 



citizens of the United Slates and of the State wherein they 
reside. No State shall make or enforce any law which 
shall abridge the privile^s or immunities of citizens of 
the United Slates ; nor sliall any State deprive any person 
of life, liberty, or property, without due process of taw; 
nor deny to any person within its jurisdiction the equal 
protection of the laws. 



Sttaudei f. West Vu^nu, 



U,S.,ii3; Ei parte VJrfiinii,tooU.S..3ig;M 
Hi Civil KigbuCuu, 109 U.S..3; Louisiana 
18s; HurtaJoi'. CdifomU. iioU.S.. S16; Hi 



r,S.,70i; Elk p. Wilkim. I 



New Orleans. 109U. S.. 
. ^ . [aear i'. K<cUiiiatioii Dial., 
U. S,, CM '• Ileal] v. Amoskeas M[^ 



I 



r'. Hoaeland, I 

bU p. Holt, II, , 

Slone f. Farmeni' Loan ant) Ttusi Co.. 1 16 U. S., 307 ; Artawsinilh P- 
Hinnoniog. 1 iS V. S., 194 ; Vkk Wo t-. Hopkini, llS U. S.. 356; SanU 
Citia Co. f.S. Pacific k. Rd.. llS U. 8^394 i PhiU. Fire Ann. p, N. V., 
119 V. S., tlo; Schmiill v. Cobb, 119 U. S., 1S6: Baldwin v. Fnnk, 119 
U.S., 678: Havesv-MiaioDri, no U.S., 68; Church r.Keliey, til U.S.. 
sSl; PemtnnaHiningCo-r. Penna., llsU, S., iSl ; Spencer p. Merchant, 
tli U- S., 345: Dowr. Beidelman, 1:5 U. S.,6So: Bank of Redemptiog 
v. Boston, 115 U. S,6o; Ro Bards v. Lamb, 117 U. S, 58 ; Mo. Pac. Kwy. 
Co. f. Hacker, 127 U. S., 105; Minneapolis and St. Louis Rwf. v. Her- 
rick, 127 U. S, 110; Powell t'. Penna., 127 U. &., 67S; Kidd r. Pearsoo, 
ii8 U. S., I ; Nashville, ChatUnooga, Jtc^ Rwjr. v. Alabama, 1 18 U. S., 
96; Walalon f. Navin. 128 U. S., 578; Minneapolis and St. Louis Rwy, 
c B«:kwilh.l29 U. S., 26; Dentir. West Va. 119 U. S., 114; Huling v. 



same State passed a resolution in April. 1868, to withdraw it* consent to 
it) 1 OrcKon, September 19. 1S66 1 \ cnnont, November 9, 1S66 1 (ieorgia 
rejected it November 13, 1S66, and ratified itljut; t\. 1S68 ; North Caro- 
lina rejected it Deceinber 4. 1866, and ratified It Jutr 4, 1868; Sonth 
Carolina rejected it December 30, 1866, and taiified it July 9, iSMi New 
York ratified it Januarr 10, 1867 ; Ohio rallfied it Januafy it, 1S67 (and 
the l^islature ol the same Stale passed a resolution in January, iS£8, 10 
wiihdnw its consent to it) ; Illinois ratified it January 15. 1867 ; West 
Virginia, Januaij xb, 1S67 ; Kanus, January iS, 1S67 ; Maine, January 
19,1867: Nevada, lanuary 21.1867; Missouri. January 26, 1867 ; Indiana. 
January 10, 1867 ; Minnesola, Febniaiy 1. 1S67 ; Rho^ Island. February 



15. 1867,- Iowa, April 3, 1S68; Arkansas, April 6, l8£S ; Florida, 
June 9,1868; Lo<miana,Julyui868,andA1abania,Julylj, 1863. Georgia 

again ratified the amenchneni February *■ ■*■"" t™. ™«.j 1. m _. 

ha t. 1S66. and ratified it February 19. 
19, 1S67, and ratified it October 8, 1869. 
Iw Kentucky Janoiry 
tod I toreh »3. 1867. 1 



bruaty 2, 1870. Texas rejected it Novem- 
ary 18. 1870. Virj^ta njected it Jannarr 
October 8, 1869. 1'be amendmeal wa* reivctcd 
, 1S67 ; by helawsrc Fchruaiy 8, 1867 ; by MirT- 
1 was not afterwards ratified by elthei Sttt*. 
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K«w V»lley Rwy. and Improvement Co,, 130 U. S., SS9; Freelwid p. 
Williams, 131 U, S., 405 ; Cross v. Nonh Carolina, 133 U. S., 131 ; Pen- 
nie V. Rei», i« U. S., 464; Sugg v. Thornton. 131 U. S„ 514; U»vi» 1: 
Beaaon, 133 0. S.,333: EUenbecker i/. Plymouih Co.. 134 U. S., 31 ; " " 
J R. Rd. Co, ». Feni - " " ---'■-' ...,....,. , 



Gap f 



; 134 U. S., Z33 : Chicago. Milwaukee & St. 



U. S., 594 ; LouiavUle & Nashville R. Rd Co, v. Wootlaon, 134 I 
614; Home Ins. Co, f, N, V., 134 U. S., J94; hdayti. Hudin, 135 L. n., 
100; InreKemmler, i36U.S„436; York i-. Texas. 137 U, S.. 13; Crow- 
ley p, Christensen. 137 U. H., 89; Wheeler :/. Jackson, 137 U, S., >45; 
Holden c. Minnesota, i37U.S,,483; In re Converse, 137 U. S,, 6?4; 
Caldwell p. Texas, 137 U.S.. 693; Kauffman r. Woollers, 138 U, S„a8s; 
L.esperc. Texas. 139 U.S., 4^1: In re Manning, 139 U. S,. C04; Mabal f. 
Louisiana. 139 U. S,, 6ei : In re Duncan, 139 U. S„ 449; In re Shibuya 
Jugiro. 139 tJ. S.. 291 ; Lent d. Tillson, 140 U, S.. 316; New Orleans v. 
N, O, Water Wks, 142 U, S,79; McElvaine «■, Brush, 141 U.S.. 155; 
Kaukauna Water Power Co. v. Miss. Canal Co., 141 U. S., 134 ; Char- 
lotte, Augusta & Col, R. Rd. Co. *. Gibbes, 142 U, S„ 386 ; Pacific Ex. 
Co. r. Sieberl. 14a U. S,,™: Horn Silver Mining Co. v. N. V., 143 U. S., 
305; Budd V. N. y.. 143X1. S., 517; Schwal) p. lierggten, 143 U, S.. 44a: 
Fielden f. Illinois. 143 U. S- 45' : N, Y. z: Squire, 144 U. S,, 175; Brown 
c Smart. 144 U. S., 454; McPfaersan v. BlaclEer, 1461). S,, 1; Morley :/. 
I,ake Shore Se Mich. Southern Ry, Co., 146 U. S., 161 : Mallinger v. 
Davii, 146 U. S,, 314; Vesler v. Washington Harbor Line Comsrs., 146 
U. S.,646: Butler v. Goreley, 146 U. S., 303; Southern Pacific Co. c, 
Denton, 146 U.S., 101; Thoringtun f. Moniaomery, 147 U.S-,49o:Gioixa 
D. Tieman, 148 U. S., 657; Paulsen v. Portland, 149 U, S„ 30: Minn, Sl 
St, L. Rwy. Co. v. Emmons, 149 U. S., 31^ ; Columbus So, Rwy. Co. v. 
Wright, 151 U.S., 470; In re Frederick, 14QU. S.,70; McNultyi'. Calif., 
149 U.S., 645; LeesK.US., lsoU.S.,476; Lawlona. Steele. 15* U. S., 
133; Montana Co, t>. Si, Louis Mining Co,, 157 U. S., iGo; Duncan v. 
Missouri, ip U. S., 377; McKanc p. Durston, 153 U, S., 684 ; Marchant 
V. P«nni.R.R, Co,, 153U. ? " " — -...-- -- .- 

f, McNcBl, ,- ■' - - 

36J; p., C, 

Cum. Comsn, v, Brimson, 154 U. S., 447 ; Reagan v. Mercantile Trust 
Co,, 154 U. S,, 447 ; Pearce v. Texas, 155 U. S,, 311 ; Pittsburgh & So. 
Coal Co. V. La., ij6 U. S.. 590 i Andrews v. Swartz, 156 U. S., 171 ; St. 
L, & S. F. Rwy, Co. v. Gill, 156 U. S., 649 ; Stevens admr. t: Nichols, 

157 U. S., 370; Bergeraann v. Becker, 157 U, S., 655; Quarles tr. Butler, 

158 U.S., 532; Gray T>. Connecticut, 159 U. S„ 74: Central Land Co. f. 
Ijiidley, 159 U. S., 103: Moore v. Missouri, 159 U.S., 673: Winona & 
St. Peter Land Co. f.Minn, 159 U. S., jaS. 

Section 2. Representatives shall be apportioned among 
the several States according to their respective numbers, 
counting the whole number of persons in eacli State, 
exchiding Indians not taxed. But when the right to 
vote at any election for the choice of electors for President 
and Vice-President of the United States, Representatives 
io Congress, the Executive and Judicial officers of a 
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State, or the members of the Legislature thereof, is 
denied to any of the inalc inhabitants of such State, 
lieing twenty-one years of age, and citizens of the United 
States, or in any way abridged, except fur participation 
in rebellion, or other crime, the basis of representation 
therein shall be reduced in the prtuxiriion which the num- 
ber of such male citizens shall bear to the whole number 
of male citizens twenty-one years of age in such State. 

Section 3. No person shall be a Senator or Repre- 
sentative in Congress, or elector of President and Vice- 
President, or hold any office, civil or military, under the 
United States, or under any State, who, having previously 
taken an oath, or as a member of Congress, or as an 
officer of the United States, or as a member of any 
Stale legislature, or as an executive or judicial otficer 
of any State, to support the Constitution of the United 
Stales, shall have engaged in insurrection or rebellion 
against the same, or given aid or comfort to the enemies 
thereof. But Congress may by a vote of two-thinls of 
each House, remove such disability. 

Section 4. The validity of the public debt of the 
United States, authorized by law, including debts in- 
curred for payment of pensions and bounties for services 
in suppressing insurrection or rebellion, shall not be 
questioned. But neither the United States nor any State 
shall assume or pay any debt or obligation incurred in 
aid of insurrection or rebellion against the United Slates, 
or any claim for the loss or emancipation of any slave; 
but all such debts, obligations and claims shall be held 
illegal and void. 

Section 5. The Congress shall have power to enforce, 
by appropriate legislation, tlie provisions of this article. 

Cnnd&tl !■. the State of Nevada, 6 Wnlt.. «; P«ol t: Virginia, S 
Wall.. 1681 Wardi.. ManUnd, It WtJI.,418; Sliasblerhaase Caao, 16 
Wall., :i6; Biadmtl f. The Suie. 16 Wall., 110; Barteiner" "- Io*'> 
iS Wall., 139: Minorc. Happenetl, 11 Wall., 161; Walker >'. Sauninet, 
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ARTICLE XV.* 



1 



Section i. The right of citizens of the United States 
to vote shall not be denied or abridged by the United 
States or by any State on account of race, color, or 
previous condition of servitude — 

Section 2. The Congress shall have power to en- 
force this article by appropriate legislation. 

United Stales r. Reese el a1., 91 U. S., 214; United States v. Cruik- 
shark et »]..<)> V. S., 541 ; Ei parte Yatboraugh. 110 U. S., 651 ; McPher- 
■on f. Blacker. 146 U. S., t. 



* The fifteenth amendment to the ConBtitatioti of the United Statei 
was proposed to the legialatures of the several States by the Fortieth 
Congress on the 17th of Februaiy, iSGg, and was declared, in a procla- 
mation at ihc Secrctaiy of State, dated Match ^, 1870, 10 have been 
-itilied by the legislature of twenty-nine of the thirty-seven States. The 



the Deparitticni of Stale) were; From North Carolina, March 5, 1869; 
West Virginia, March 1, l86g; Massachusetts, March 9-12, 1S69; Wis- 
consin, March 9, 1S69; Maine, March 11, 1S69; Loui^ana, March 5, 1S69; 
Michigan, March S, 18691 South Carolina, March 16, 1S69; Pennsylvania, 
March 36, 1S69: Arkansas, March 30, 1869; Connecticut. May 19, 1S69: 
Florida, June 15, iV^; Illinois, March 5, 1869: Indiana, May 13-14, 
1869 ; New Vorti, March 17-April 14, 1S69 (and the leeislalutc of the 
same State passed a resolution January j, 1S70. to withdraw its consent 
to it): NewHampshire, July 7. 1S69; Nevada, March 1,1869; Vermont, 
October II, 1869; Virginia, October 3, l869{ Missouri, Januaiy 10, if^o; 
Mississippi. January 15-17, 1S70 ; Ohio, Januan' 2j, 1S70; Iowa, Feb- 
ruary 3, 1S70; Kansas, January 18-19, 1^701 Nlinnesota, February ig, 
1S70: Rhode Island, January 18, 1870; Nebraska, February 17, 1870; 
Texas, February iS, 1870. llic State o[ Georgia alio ratified the amend- 
ment February a. 1S70. 
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RATIFICATIONS OF THE CONSTITUTION. 

The Constitution was adopted by a convention of the 
States September 17, 1787, and was subsequently ratified 
by the several States, in the following order, viz : 

Delaware, December 7, 1787. 
Pennsylvania, December 12, 1787. 
New Jersey, December 18, 1787. 
Georgia, January 2, 1788. 
Connecticut, January 9, 1788. 
Massachusetts, February 6, 1788. 
Maryland, April 28, 1788. 
South Carolina, May 23, 1788. 
New Hampshire, June 21, 1788. 
Virginia, June 26, 1788. 
New York, July 26, 1788. 
North Carolina, November 21, 1789. 
Rhode Island, May 29, 1790. 

The State of Vermont, by convention, ratified the Con- 
stitution on the loth of January, 1791, and was, by an 
act of Congress of the i8th of February, 1791, " received 
and admitted into this Union as a new and entire member 
of the United States of America." 



RATIFICATIONS OF THE AMENDMENTS TO 

THE CONSTITUTION. 

The first ten of the preceding articles of amendment 
(with two others which were not ratified by the requisite 
number of States) were submitted to the several State 
legislatures by a resolution of Congress which passed on 
the 25th of September, 1789, at the first session of the 




First Gingress, and were ratified by the legislatures of 
the following States : 

New Jersey, November 20, 
Maryland, December 19, 1789. 
North Carolina, December 22, 
South Carolina, January 19. i 
New Hampshire, January 35, 1 
Delaware, January 28, 1790. 
Pennsylvania, March 10, 1790. 
New York, March 27, 1790. 
Rhode Island, June 15, 1790. 
Vermont, November 3, 1791. 
Virginia, December 15, 1791- 

The acts of the legislatures of the States ratifying 
these amendment-s were transmitted by the governors to 
the President, and by him commimicated to Congress. 
The legislatures of Massachusetts, Connecticut, and 
Georgia do not appear by the record to have ratified 
them. 

The eleventh article was submitted to the legislatures 
of the several States by a resolution of Congress passed 
on the 5th of March, 1794, at the first session of the 
Third Congress; and on the 8th of January, 1798, at 
the second session of the Fifth Congress, it was declared 
by the President, in 3 message to the two Houses of 
Congress, to have been adopted by the li^slatures of 
three-fourths of the States, there being at that time six- 
teen States in the Union. 

The twelfth article was submitted to the legislatures 
of the several States, there being then seventeen States, 
by a resolution of Congress passed on the 12th of Decem- 
ber, 1803. at the first session of the Eighth Congress, and 
was ratified by the legislatures of three-fourths of the 
States in 1804, according to a proclamation of the Secre- 
tary of State dated the 25th of September. 1804. 

The thirteenth article was submitted to the legislatures 
of the several States, there being then thirty-six States, 
by a resolution of Congress passed "n the 1st of February, 
1865, at the second session of the Til iriy -eighth Congress, 
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and was ratified, according to a proclamation of the 
Secretary o! State dated December 18, 1865, by the legis- 
latures of the following States: 

Illinois. February i. 1865. 
Rhode Island, Febniary 2, 1865. 
Michigan, February z, 1865. 
Maryland, February 3, 1865. 
New York, February 3, 1865. 
West Virginia, February 3, 1865. 
Maine, February 7. 1865. 
Kansas, February 7, 1865, 
Massachusetts, Febraary 8, 1865. 
Pennsylvania, February 8, 1865. 
Virginia. February 9, 1865. 
Ohio, February 10, 1865. 
Missouri, Febniary 10, 1865. 
Indiana, February 16, 1865. 
Nevada, February 16, 1865. 
Louisiana. February 17, 1865. 
Minnesota, February 23. 1865, 
Wisconsin, March 1, 1865. 
Vermont, March 9. 1865, 
Tennessee, April 7, 1865. 
Arkansas, April 20. 1865. 
Connecticut, May 5. 1865. 
New Hampshire, July I. 1865. 
South Carolina, November 13, 1865. 
Alabama, December 2, 1865. 
North Carolina, December 4, 1865. 
Georgia, December 9. 1865. 

The following States nol enumerated in the proclama- 
tion of the Secretary of Stale also ratified this amendment : 

Oregon, December 11, 18(15. 
California, December 20. 1865. 
Florida. December 28, 1865. 
New Jersey. January 23, 1866, 
Iowa. January 24, 1866. 
Texas, Febniary 18, 1870. 
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Mississippi rejected the amendment, December 4, 1865; 
Kentucky. February 22. 1865: Delaware, February 7, 
1867; Maryland, March 23. 1867. 

The fourteenth article was submitted to the legislatures 
of the several States, there being then thirty*seven States, 
by a resolution of Congress passed on the i6th of June, 
1866, at the first session of the Thirty-ninth Congress, 
and was ratified, according to a proclamation of the Sec- 
retary of State dated July 28, 1868, by the legislatures of 
the following States: 



Connecticut, June 30, 1866. 
New Hampshire, July 7. 1866. 
Tennessee, July 19, 1866. 
* New Jersey, September n, 1866. 
t Oregon, September 19. 1866. 
Vermont, November 9, 1866. 
New York, January 10, 1867. 
t Ohio. January 11, 1867. 
Illinois, January 15. 1867, 
West Virginia. January 16. 1867. 
Kansas, January i8, 1867. 
Maine, January 19. 1867. 
Nevada. January 22, 1867. 
Missouri, January 26, 1867. 
Indiana. January 29, 1867. 
Minnesota, February 1, 1867. 
Rhode Island, February 7. 1867. 
Wisconsin, February 13. 1867. 
Pennsylvania, February 13, 1867. 
Michigan, February 15. 1867. 
Massachusetts, March 20, 1867. 
Nebraska, June 15. 1867. 
Iowa. April 3, 1868. 
Arkansas, April 6, 1868. 
Florida, June 9, i868. 



• New Jersey withdrew her c 



) tbe ratificalion March 17, 
15. >S6B. 
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• North Carolina. July 4. '86S. 
Louisiana, July 9, 186S. 

• South Carolina, July 9, 1868. 
Alabama, July 13. 1868. 

• Georgia, July 21, 1868. 

• The State of Virginia ratified this amendment on the 
8th of October, 1869; Mississippi. January 17, 1870; 
Texas, February 18, 1870. — subsequent to the date ol the 
proclamation of the Secretary of State. 

The States of Delaware, Maryland and Kentucky, re- 
jected the amendment. 

The fifteenth article was submitted to the legislatures of 
the several States, there being then Ihirty-seven States, 
by a resolution of Congress passed on the 27th of Feb- 
ruary. 1869. at the first session of the Forty-first Congress ; 
and was ratified, according to a proclamation of the 
Secretary of State dated March 30, 1870, by the le^s- 
lalures of the following States: 

Nevada. March 1, 1869. 
West Virginia. March 3. l86g. 
North Carohna, March 5, 1869. 
Louisiana. March 5. 1869. 
Illinois, March 5, 1869. 
Michigan. March 8. 1869. 
Wisconsin, March 9. i86g. 
Massachusetts, March 12, 1869. 
Maine, March 12. 1869. 
South Carolina. March 16, 1869. 
Pennsylvania. March 26. 1869. 
Arlcansas, March 30, 1869. 
t New York. April 14. 1869. 
Indiana, May 14, i86g. 
Connecticut. May ig, 1869, 
Florida, June 15. 1869. 
New Hampshire. July 7. 1869. 
Virginia, October 8. 1869. 

• North Carolina, South Carolina, Georgia, and Virginia hxl pt«> 
vioualy rejected Uie amendmenL 

t new YoA withdrew ber ctnMnt to the ntificatjon Janaaiy 5, 1870. 
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Vermont, October 21, 1869. 
Alabama, November 24, 1869. 
Missouri, January 10, 1870. 
Mississippi, January 17, 1870. 
Rhode Island, January 18, 1870. 
Kansas, January 19, 1870. 
* Ohio, January 2yy 1870. 
Georgia, February 2, 1870. 
Iowa, February 3, 1870. 
Nebraska, February 17, 1870. 
Texas, February 18, 1870. 
Minnesota, February 19, 1870. 

t The State of New Jersey ratified this amendment on 
the 2 1 St of February, 1871, subsequent to the date of the 
proclamation of the Secretary of State. 

The States of California, Delaware, Kentucky, Mary- 
land, Oregon, and Tennessee rejected this amendment. 

* Ohio had previously rejected the amendment May 4, 1869. 
t New Jersey had previously rejected the amendment. 




INDEX TO THE CONSTITUTION OF THE 
UNITED STATES AND AMENDMENTS 
THERETO 



AtridgrJ. The privileges or immunitiM of citucni of 
the tlnitetl Statei shi]] not be. [A mend men la] 

Akirnl mrmierj, m auch manner and under auch penal- 
ties as it may provide. Each House is author- 
iied to compef the attendance of 

Attimnti of receipt! and expenditure* of public money 
shall be published from time to time. A state- 
ment of the 

AtciaiUifM^ In all criminal prosecutions the accused 
shall be informed of the cause and nature of the. 
(Amend menu I 

Aamti shall have a speedy public trial. In all oimi- 

nal proscculions the. [Amendments] .... 

He ifajll be tried by an impartial jury ol the Slate 

and disitict where the crime was committed. 

He shall be informed of the nature of the accusa- 
tion. [Amendments] . 

He shall be confronle J with the wltncMcs against 

him. [.Amendments] 

He shall have compulsory process for obtaining 

witneaaes in his favor. [Amendments] . . , 

He shall have the assistance of counsel for his 

defense, [Amendments] . 

AttifHi at common law involving over twenty dollars 

shall be tried by jury, [Amendmentsf . . . 

AiU, records, and judicial proceedings of another 

Slate. Full faith and credit sh^l be given in 

each State to the 

Aiti. Congress shall prescribe the manner ai prov- 

me such acta, records, and procMdinos . . . 

Adjtum irom day to day. A smaller number than a 

qooram of^each House may .,..,.. 

Adjtttt* for more than three days, nor to any other 

elace than that in whkh they shall be sitting. 
Teilher House shall, during the session o( Con- 
gress, without the consent of the other . . • 
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AdjVHrtunent, Ihc Presidenl may adjourn them to such 

time as he shall think proper. In case of iliii- 

agreement between the two Houses as to . . I 3 — 362 
AdmirSly and maritime jurisdiction. The judicial 

power shall extend lo all cases of 3 z 1 365 

Admittfd by the Congress into this Union, but no new 

Stale shall be formed or erected within the juris- 
diction of any other State. New Stales may be 4 3' 3^ 
Nor shall any State be formed by the junction of 

two or more Slates, or parts of States, without 

the consent of the legislatures and of Congress. 4 3 1 369 
AdeptiDH of the Constitution shall be valid. All debts 

and engagements contracted by the Confedera- 

lion and before the 6 — I 371 

Advice and consent of the Senate. The Presidenl 

shall have power to make treaties by and with 

the .■ ■ ■ 

To appoint ambassadors or other public tninisters 

and consuls by and with the 

To appoint all other officers of the United Slates 

not herein otherwise provided for by and with the 
Affirmation. Senators sitting to try impeachments 

shall be on oalh or 

To be taken by the President of the United States. 

Form of the oalh or . . . '. 

No warrants shall be issued but upon probable 

cause and on oath or. lAntendments] . . . 
To support the Constitution, Senators and Rep- 
resentatives, members of Sta.te legislatures, 

executive and judicial officers, both State and 

Federal, shall be bound by oath or 

Age. No person shall be a Representative who shall 

not have allajned twenty-five years of . . . . 
No person shall be a Senator who shall not have 

attained thirty years of 

Agramml or compact with another Stale without the 

consent ai Congress. No StatE shall enter into 

any 1 10 3 3^' 

Aid and comfort. Treason against the United Stales 

shall consist in levying war af(ainst Ihem, ad- 
hering to their enemies, and giving them .-.331 36S 
AUiantt or confederation. No Stale shall enter into 

any treaty of I 10 i 358 

Amiaiiadori, or other public ministers and consuls. 

The President may appoint 2 z 1 364 

The judicial power of Ihe United Slates shall 

extend to all cases affecting 1 1 I 363 

AmtndmenU to Iht Camtitutiim. Whenever two-thirds 

of both House* shall deem il necessary. Con- 
gress shall propose S — — 375 

On application of the legislatures of two-thirds of 

Ihe Stales, Congress shall call a convention to 

propoie S — — 37S 
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THE UNITKD STATES 



AmmJminU la lAi CaHitOtiiitn. Shall be valid when 
ratified bv the legialaluru ol, or by canventions 

in, thice*foutths of the Stales 

apital oi infuDoui crime unlcis on pte- 
■eminent of a grand juTT- No person shall be 

beld lo. [AmcndmenU] 

Except in cases in the land or naral fat<es, or in 
the militia .when in actual service. [Amend- 

Affdlott mritdutiam both a* lo law and iul, with 
SDcb exceptions and under such regnlatioa* as 
Congress shall make. In what caaea the Su- 
preme Court shall have 

ApflkotitH of the tegisUtuie or 

Sute. The United States shall protect each 
State against invasion and domestic t^iolence 
on the 

Agitation of the legislatuics ol two-thirdi of the 
Slates. Congieas ihall call a convention lor pro- 
posing amendments to the Constilutiun- On 
the 

^/^OMAwflv/ofoHicen and authori I; to train the militia 

reserved to the Slates respectivelf 

Of such inferior officers as they maj think proper 
in the President aione. Congress miy bj' law 

AfftiiUmt^i in the couru of law or in the heads 
of Departments. Congress may by law VMt 
the 

Afp^rhtiimml of representation and ilirect taxation 
among the several Slates. Provisions reUtins 
lo the. [Repealed by section z of lourteentb 

amendment] 

Of Representatives among the several Slates, 
Provisions relating to the. fAmeiKlmcDls] . . 

Affrvfinatt Iteulatitti. Congress shall have power lo 
make all laws necessary and proper for carrrine 
into eiecution the foregoing powers, and all 
other powers vested by the Constilnlion in the 
Govemment of the United Stales, or in any 

department at officer thereof 

Congress shall have power to enforce the Itiit- 
leenlh arttde. prohibiling ^veiy. t>y. [Amend- 

Congieas shall have power lo enforce the pro- 
visions of the fourteenth article by. [Amcnd- 

Congresa shall have power to enforce the pio- 
vinons of the lifieenih anicle by. [Amend- 

Af fr t fri atint of money for raising and sappoding 
armies shall be lot a longer term than two 
jean. Uul no 
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Afpreprialimi made by law. No money shall b« 
drawn from the Tteuury but in consequence 

Affrmif and sign a bill before it shall become a law. 

The Pfesident shall 

He shall return it to the House in wblch it orig- 
inated, with his objectiatis, if he do not . . . 

ArmU), but no appropriation for that use shall be for 
a longer terra tnan iwo years. Congress shall 
have power to raise and support 

Armies. Congress shall malcc rules for the govern- 
ment and regulation of the land and naval 

Arm shall not be infringed. A ivell-regulated militia 
being necessary to ihe security of a free Slate, 
the tight of the people to keep and bear. 
[Amendments] 

jfrr»/ during their attendance at the session of their 
teapeclive Houses, and in going to and returning 
fiom (he same. Members shall in all cases, 
except treason, felony, and breach of the peace, 
be privileged from 

Arjtnaii. Congress shall exercise exclusive authority 
over all places purchased tor the erection of 

■4ryu/» exported from any State. No tax or duly shall 
be laid on 

Aril by securine to authors and inventors their patent 
rights. Conness may piomole the progress of 
science and the useful 

AuiilaHce ot counsel for his defense. In all crim- 
inal prosecutions the accused shall have the. 
{Amendments] 

Asntmpiion of the debt or obligations incurred in aid 
of rebellion ot insurrection against the United 
States. Provisions against Ihe. [Amend- 
ments] 

Attaittdtrra tx peit factoX^.ti Ai3!i\ be passed. No bill 

AtUxindtr,ej: p<at/aete\iyi,o^\x<ii impairing the obli- 
gation of contracts. No Stale shall pass any 
bill of 

jf/buWcr of (reason shall not work corruption of blood 
OT forfeiture, except during the life of the per- 
son attainted 

Aulhsrt and inventors the exclusive right to their 
writings and inventions. Congress shall have 
power to secure to 

B. 

Bail. Excessive boil shall not be required, nor excess- 
ive tines nor cruel and unusual punislunenis 
itopoaed. lAmendmeotsJ 
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■ ffaiM. If no person h»ye > majority of Ihe electoral 






■ House of RepresenUliTe. »h»ll immediately 






378 


BaiUruftiifi. Congress thill have power to pau uni- 

fVfml.w.on.he.ubieet o( . .... . 
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Basil of represeutalioD aroonB Ibe several Stales. 




I>foviiiot.> relating to the. [Amendments) . 14 
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Btar armt shall not be infringed. A well-feKulated 
^L militia being necessary to (he security irf a free 
K Slate, the right of the people to Icep and. 








■ [Amendments] 
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V BtJUvi^f. The judges of the Supreme and inferior 
^ courts shall hold their offices during good . - j 
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i5(//«'affo«Mlrortr/>MC/*^(..lawshallbepassed, No ■ 
BiU(!faltaindtr,txp<^fa,t9 law. or law impairing the 
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Bdl, of credit. No State shall emit 1 
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Bills for raUing revenue shall originate in the House 
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of Representatives. All i 

B>Ut which ^ve passed the Senate and House of 
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Representatives shall, before they become laws. 




be presented to the President 


7 ' 35' ^B 


If he approve, he shall sign them : if he ditnp- 
pravc. he shall return them, with his obiectians, 
to that House in which they otisinated ... 1 






7 » 35' 


Bills. Upon the recDnsideralion of a bill retarned by 








of each House agree to pass the same, it shall 
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Upon the reconsideration of a bill returned by the 
President, the question shall be taken by yeas 
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Not teturtied by the President within ten days 


(Sundays excepted), shall, unleis Congress 




adjouin. become laws 1 
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Congress shall have power (0 t 
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validity of the public debt incurred in sup- 
pTpacing insurrection and rebellion against the 
United SUtes. including the debt for. (Amend- 








ments] [4 
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B'foih of the peace, shall be privOeeed from arrest 
while attending the aes-iion. and in goina to and 
returning from the same. Senators anil Repte- 








sentatives. oicept for treason, felony, and . . t 
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Briiiry, or other high crimes and misdemeanors. 
The President. Vice-President, and all civHoffi- 
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Capital ot olherwise infamous crime, nnless on indict- 
menl of a. grand jury, except in cerlain specified 
cases. No peiaon shall be held to answer for 
a. (Amendments] 

Capitalten or other diracl lax shall be laid unless in 
propoiUon to the census or enumeration. No 

Capiuns on land and water. Congress shall make 

Casting veil. The Vice-President shall have no vote 
unless the Senate be equally divided .... 

CiniHi or enumeration of the inhaUtants shall be 
made within three years after the first meeting 
of Congress, and wrthin every subsequent tetm 
of ten years thereafter 

CiHiMi oi enumeration. No capitation or other direct 
tax shall be laid except in proportion lo the . 

Ckitfjitstict shall preside when tlie President of the 
United States is tried upon impeachment. The 

Choosing the electors and the day on which they shall 
give their votes, which shall be the same through- 
out the United states. Congresii may deter- 
mine the time of 

CilitH of the United States at the adoption o[ the 
Constitution shall be eligible to the office of 
President. No person not a Datural bom . . 

Cilitra of the United Slates. No person shall be a 
Senator who shall not have attained the age of 

thirty years and been nine years a 

No person shall be a Representative who shall 
not have attained the age of twenty-Sve years 
and been seven years a 

CitittHthip. Citizens of each State shall be entitled lo 
all the privileges and imnmnities of ciliiens ot 

the several Stales 

All persons bom or naturalized in the United 
States, and subject to the jurisdiction thereof, 
are citizens of the U nited Slates and of the Sute 
in which they reside, [Amendments) . , . 
No Stale shall make or enforce any law which 
shall abiidge the privileges or immunities of 
ciiiiens of the United States. [Amendments] 
Nor shall any State deprive any person of life, 
liberty, or pfoperty without due process of law. 

{AmendmenlsJ 

Nor deny to any person within its jurisdiction the 
equal protection of the laws, [Amendments] 

CilittHt fr sibiitli ot a foreign state. The judicial 
power 01 the United Stales shall not extend to 
suits in law or equity brought against one of 
the States Uy ihe citizens of another Slate, or 
by. [Amendments] 
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Cifil oJSrtrt of th« United Stales shall, on impcach- 
mont for and conviction of trcMon, bribery, and 
other high crimet and misdemeanors, bn re- 
moved. Atl 

Ctaau of (he United States or any patticolar State in 
the Territory or public piopertjr. Nothing in 
this Constitution shall be coostnied Id {irejo- 

CbutifiaUitH a/ Sertalgrt. Immediately after they 
shall be assembled alter the first election, they 
shall be divided as equally as may be into three 

The seats of the Senators of the first class shall 
be vacated at the expiration of the second 

year 

The seats of the Senators of the second class al 

the expiration of the fourth year 

The Seats of the Senators of the third class at 

the expiration of the sixth year 

Cain a tender in paymcnl of debts. No Slate shall 

make anything bal gold sod silver 

Cein money and rcgulale the value thereof and 
of foreign coin. Coagiess shall have power 

to 

Cm'h of the United Sules. Cnngrcu shall provide 
for paoishiiig the counletfeitinj Ihe securilics 

Ctltr. ot previous condition of servitude. The right 
of citizens of the United Slates to vote shall 
not be denied or abridged by the United States 
or by any State on account of race. [Amend- 

CmtJ»rl. Treason a^nst the United Stales shall 
consist in levying war against them, and giving 
their enemies aid and 

C9mwt4ai4tr in Chit/ot IbeArmy and Navy, and of the 
militia when in actual service. The President 
shall be 

Cfmmtnt with [oreign nations, among the States, and 
irilh Indian tribes. Congrcn U>all have power 
to regulate 

CrmwuTct tr rrprHH/. No preference shall be given 
to the ports ofone Stale over those of another 

by any regulation of 

Vessels clearing fioin Ihe port* of one Stale shall 
not pay duties in (hose of another 

Ctmmiiiiim lo expire ai the end of the next session. 
The President may fill vacancies that happen 
in the reccs* of the Senate by granting . . . 

C^mmtn Ji/emt, promote the general welfare, etc. 
To insure the. [Preamble] 

Common Jr/rnu and general welfare. Congrcia shall 
have power to provide for the 
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CammoH lam, where the amount involved exceeds 
twenty doUara, shall be tried by jury. SuJla 

at. [Amendments] 

No fact tried by a jury shall be otherwise re-exam- 
ined in any court of the United Slates than ac- 
cording to the rules of the. [Amendments] . 
Compact with another State. No State shall, without 
the consent of Congress, enter into any agree- 

Cempact with a foreign power. No Stale shall, with- 
out the consent of Congress, enter into any 
agreement or . ■ 

CoMpcnsation of Senators and Represenlalives to be 

Cmn/fiifaA'nn ofthe President shall not be intteised 
nor diminished during the period for which he 
shall be clecled 

CmapmsaliBn of the judges of the Supieme and infer- 
ior courts shall not he diminished during their 

Cemfniuatian. Private property shall not be taken for 
public use without just. [Amendments] . . 

Camfulsery procets for obtaining witnesses in his 
favor. In criminal proscecations the accused 
shall have. [Amendments] 

Cen/idiTaliQn. No State shall enter into any treaty. 

Cmftderatian. All debts contracted and engagements 
entered into before the adoption of this Con- 
stitution shall be as valid against the United 

Slates under it as under the 

Confission in open court. Conviction of treason shall 
be on the testimony of two persons to the overt 

Congrtii at the United Slates. Ail legislative powers 
shall be vested in a 

Shall consist of a Senate and House of Repre- 
sentatives 

Cangrei.1 shall assemble at least once in every year, 
which shall be on the first Monday of Decem- 
ber, unless they by law appoint a diHerent day 

May at an; time alter regalalions for elections of 
Senators and Representatives, except as to the 
places of choosing Senators 

Each House shall be the judge of the elections, 
returns, and qua1i&;ations of its own members 

A majority of each House shall constitute a 

(juoru'n lo do business 

' — _ A s-.iler number may adjourn from day to day 
and may be aulhonied to compel the attend- 
ance of absent members 

Each House may determine the rules of its pro- 
ceediap, punish its raembeis for disorderly 
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bcha>!oT, and, with the concaTTcnce of tvro- 

Ihirds, expel a membct 

Ceigrtit. E^h Hoiue shall keep a journal of iti 
pioceedingt 

Neither HouM, during the session of Congress, 
shall, wilhoul Ihe consent of the other, adjourn 
for more than three day* 

Senator* and Representative* shall receive a 
compensation to be ascertained by law ■ . . 

Thej shall in all cases, except treason, felony, 
and breach of the peace, be privileged from 
arrest during attendance at Iheii respective 
Houses, and in going to and retaming from the 

No Senator or Representative shall, during his 
term, be appointed to any civil office which 
shall have been created, or of which the emolu- 
ments shall have been increased, during such 

No person holding any oSicc under the United 
States shall, wlule in office, be a member of 
either House of Congress 

All bills for raising revenue shall originate In the 
House of Representatives 

Proceedings in cases of bills returned by Ihe 
President with his objections 

Shall have power to Uy and collecl duties, im- 
posts, and excises, pay the debts, and pro- 
vide for the common defense and general 

Shall have power to borrow money on the credit 
of the Cnited States 

To rq^late foreign and domestic commerce, and 
with the Indian tribes 

To establish an uniform rale of natotaliiation 
and uniform laws on Ihe subjrcl uf baak- 

To coin money, regulate its value, and the value 
of foreign coin, and to fix the standard of 
weights and measures 

To punish the counterfeiting the securities and 
cOTrent coin of the United Males 

To estiblish post-offices and post-roads . - . . 

To promote the progress of science and Ihe nuful 
aria 

To constitute tribanali inferior to Ihe Su|ireme 
Court 

To define attd punish piracies and felonies on the 
high se«s and to punish ofiensea against the 
law of natloni 

To declare war, grant letters of marque and 
raprioJ, aixl make rales conccming captures 
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Ctngrest shall have power to laise and support 
aimics, but no appiopriation of mane}' to that 
use shall be for a longer term than two years ■ 

To provide and maintain a Navy 

To make rules for the government of the Annj 

To call out the miUcia to execute the laws, sap- 
press insuirectiona, and repel inTasions . . . 

To provide (or organizingi ancing, and equipping 
the militia. 

To exercise exclusive legislation over the District 
fixed for the seat of government, and over forts, 
magazines, arsenals, and dockyards .... 

To make all laws necessary and proper to 
carry into execution all powers vested by 
the Constitution in the government of the 
United States 

No person holding any office under the United 
Staid shall accept of any present, emolument, 
office, or title of any kind from any foreign 
Slate, without the consent of 

May determine the time of choosing the eleC' 
tors for President and Vice-President and the 
day on which they shall give their voles . . . 

The President may, on extraordinary occasions, 
convene either House oE 

The manner in which the acts, records, and 
judicial proceedings of the States shall be 
proved, shall be prescribed by 

New States may be admitled by Congress into 
this Union 

Shall have power to make all needful rules and 
regulatiouB respecting the territory or other 
property belonging to the United States . . . 

Amendments to the Constitution ahall be pro- 
posed whenever it shall be deemed necessary 
by two-thirds of both Houses of 

Persons engaged in insurrection or rebellion 
against the United Slates disqualilied for Sen- 
ators or Representatives in. [Amendments] . 

But such disqualificatiDns may be removed by a 
vote of (wo-thirds of both Houses of. [Amend- 

Shall have power to enforce, by appropriate legis- 
lation, the thirteenth amendment. [Amend- 

Shall have power to enforce, by appropriate legis- 
lation, the fourteenth amendment. [Amend- 

Shall have power to enforce, by appropriate legis- 
lation, the fifteenth amendment. (Amendments] 
Cmstnt. No State shall be deprived of its equal 
■ufErage in the Senile without iti 
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OF THE UNITED STATES 



Canitnl ef C^Hgnii. Ho penon holding any office of 
profit or tTDsl under Ifae Uniied Slates shall 
accept of»n*preienl,cnialutDent,ottice. or bile 
of any kind whaieTer, iron any king, piince, 

or oreign polenlalc, without (he 

No Slate ihall lay any imposts ot duties on im- 
ports, eiccpi what may be absolutely neco- 
sary for executing its inspection laws, without 

the 

No Stale shall lay any duty of lonnage, keep 
troops oi ships of wai in time at peace, without 

the 

No State shall enter into any agreement oi com- 
pact with another Slate, or with a foreign 

power without the 

No Stale shall engage in war unless actually in- 
vaded, or in SQch imminent danger aa will not 

admit of delaVi without ihe 

No new State iliall be formed or ended within 
the iuiisdiclion of any other Stale, or any Sute 
be lormed by the junction of two or more 
Slates, or parts of States, without the consent 
of the legi^atures thereof, aa well as ihe . . 

Cgturmt of Ibe legislature of the Stale in which the 
some may be. Congress shall exercise exclusive 
authority overall places purchased for the erec- 
tion of forls, magaEines, arsenals, dockyards, 
and other needful buildings wiih the .... 

CmtnH <A ihe legislatarcs of ibe Stales and of Con- 
gress. No Stale shall be formed by the junction 
ot two or more States or parts of Stales without 
Ibe 

Ctnttnl^thtrllktT. Neither Iloase, during thcseuion 
of'^Congress. shall adjourn for more than three 
days, nor lo any other place than thai in which 
Ihey shall be sitting, without the 

CeiufHl e/lit mnrr. No soldier shall be quartered 
in time of peace in any house without the. 
[Amendments] 

Cnutml ef Ikt Srnati. The President shall hivepower 

to make treaties, by and with the advice and . 

The President shall appoint arnfaiuiadois. other 

Sublic ministers and coniuls, jadgei of ihe 
upTcme Court, and all other officers created by 
law and not olhefwise herein provided (or, by 

and with the advice and 

M. in the Goremmenl o4 the United States, or 
_. any depatlment or officer iheroot Coogrras 
shall nave power to pasi all Uwi necessary lo 
the «eeution of the powen vested by ... . 
atitlitH, shall be elegible to the office of Pmtdenl. 
No person, cacepi a natural-bom dtiien, or ■ 
dliaen U the tine of the adoption of the . . 
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:liltititm. Tbe Piesidenl. betore he enLers upon 
the eieculion of his Qtiice. shal! lake an oath to 
preserve, protect, and defend the 

■titulim, laws, and treaties of the United States, 
The judicial power shall extend to all cases 



itrued as to pre]udice any 



CtmstUulion shall be s< 
laims of the Ui 
respect to lerritorv o 
United States). Nothing in ihe . 

CfnsHlMtion. The manner in which amendments to, 
may be proposed and ratified 

CfKHtutiea shall be as valid under it as under Ihe 
Confederation. All ^ebts and engagements 
contracted before the adoption of ihc .... 

CvHslimtivn. and tbe laws made in pursuance thereof, 
and all treaties made, or which shall be made, 
by (be United States, shall be the supreme Uw 

of the land. The 

The judges in every State, anything in the consti- 
tution or lans of a Slate lo tbe contrary nol- 
wilbatanding, shall be bound thereby , . . . , 

CensHtutUm. All officers, legislative, eiecuiive. and 

judicial, of the United Stales, and of ihe several 

Stai(s,shall be bound by an oath to support the 

But no religious test shall ever be required as a 

qualification for any office or public trust , . 

Conitituliim, between the states so ratifying the same. 
The ratification of the conventions of nine 
Slates shall be lufficienl for the establishment 
o( the 

CmttUiiliaH of certain rights shall not be construed lo 
deny or disparage others retained by the people. 
The enumeration in the. [Amendments] . . 

Camlihitiim, nor prohitHted by it to the States, are re- 
served to the State respectively or to the people. 
Powers not delegated to the United Slates by 
the. [Amendments) 

Cenililuliir'i, and then engaged in rebellion against the 
United Stales. Disqualification for office im- 
posed upon certain classes of persons who look 
an oath to support the. [Amendments] . . ■ 

CoHififHtioti. Done in convention by the unanimous 
consent of the Slates present, September 17, 
■787 

Cvnlracti, No Slate shall pass any cipeslJactB law, 
or law impairing tbe obligation 01 

CaHlrmiersiis to which the Uoiled States shall be a 
party ; between two or more States ; between a 
State and citiiens of another State; between 
citizens of different Slatesi between citiiens of 
the same Stale claiming lands under grants of 
difEereot Statea ; betWEcn a State or ils dliieoa 
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and foreign Stetes, ciiUeo*, or lubjecfa. The 
judicial power shall eiiciul lo 

CeHPtHf Ctngnsi or cilhet lIouBe, on tstraordinaty 
occMioni. The PrMident may 

CetmtHtie* for ptopoiing ancndmeiiU lo ihe Con- 
■lilulioo. Conceal, on (be application ol (wo- 
thirdi of the legislatuie* uE the States, majr call 

CiivlnlisH, by the unanimous content of the Stales 

Eresent onthc 17th of September, 1787. Adopt- 
in of the ConstilDtion in , . 

CvnfeittioHi of nine Stales shall be sufficient for the 
estabtishtneot of ihe Constitution. The ratifi- 
cation oCihe 

Comiidim in cases of impeachment shall not be had 
without the concurrence of two-thirds of the 
members present 

Ctfyrigkti to aulhois for limited limes. Congresi 
shall have power to provide (or 

Csi'mptiet rf blivJ. Attainder of treason shall not 
work 

Ctfnsil for his defense. In all criminal prosecutions 
the accused shall hate the assistance of. 
[Amendments] 

Cattnitrfnimt'Atx securities and current coin of the 
United Stale*. Congress shall proiide for the 
punUhment al 

Cntiii. Confess shall have power to caostilute tri- 
bunals infeiior to the Supreme Court .... 

Cmtrti f/law. Congic«s may by law vest Ihe appoinl- 
neol of such inferior officers as they think 

Saper in the Prcstdeni alone, in Ihe heads of 
tparimenu, or in the 

Cmtrti as Congress may cslabl ish. The Judicial powet 
of Ihe United Sute* shall be vested in one Su- 
preme Court and such inferior 

Cturli. The judges erf the Supreme and inferior 
courts shaH hold (heir offices during good 

Their compensation shall not be diminidied dur- 
ing their continuance in office 

CreJU. No Stale shall emit bills of 

CrrJu of the United States. Congress shall have 
power to borrow money on the 

<>v^ shall be given in every other Sute to the public 
acts, records, and judicial proceedings o( each 
State. Full faith and . 

Cn'm/, unless on a presentment of a grand jury. No 

person shall be held to aiuwer for a capital or 

olherwtse infamous. | Amendments] .... 

Except in cases in ihe military and naval forces, or 

in the miblia, when in ai:iual service. |Amend> 
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Crimis anii tuisdtmtantri. The President, Vice-Pres- 
ident, and all civil officers shall be removed on 
impeachment foi siid conviction of treason, 

briberj, or other 

Crimts, except in cases of impeachment, shall be tried 

by jury. All 

They shall be tried in the State within which 

they may be comtnilted 

When not committed in a Stale, they shall be 
tiied at the places which Congress may by law 

have provided 

Criminal fir oireuliani, the accused shall have a speedy 
and public trial by jury in the State and district 
whetcthccrimenascommitled. Inall. [Amend- 
ments] 

He shall be informed oF the nature and cause of 

the accusation. [AracndmentsJ 

He shall be confronted with the witnesses against 

him. [Amendments] 

He shall nave compulsory process for obtaining 
witnesses in his favot. [Amendments] . - . 
He shall have the assistance oE counsel in his de- 
fense. [Amendments} 

Criminalf kimsilj. No person as a witness shall be 

compelled to. [Amendments] 

Cruel and wtumal puniihments inflicted. Excessive 
bail shall not be required, nor excessive fines 
imposed, nor. (Amendments) 



36s 
367 
367 



37G 
376 
376 
376 
376 



Danger as will not admit of delay. No State shall, 
without the consent of Congress, engage in war, 
unless actually invaded or in such imminent . 

DtQi on which they shall vote for President and Vice- 
President, which shall be the same throughout 
the United Stales. Congress may determine 
the time of choosing the electors and the . . 

Jiay to day, and may be authorized to compel the 
attendance of absent members. A smaller 
number than a quotum of each House may 
adjourn from 

Dfolh, reaignalion. or inability of the President, the 
powers and duties of his office shall devolve on 
the Vice-President. In case of the ... . 

Dtalk, resignation, orinability of the President. Con- 
gress may provide by law for the case of the 

Dtbi of the United States, including debts for pensions 
and bounties incurred in suppressing msurrec 
tion or lebellion, shall not be questioned. The 
validity of the public [Amendments] . . . 




I 



I 



ip THE UNITED STATES 



Dtki. N« SUt* thill nuke an]rthing but gold and 

•ilver coin a lender in payment of i lo 

IMIi and pronde for the common defense and fenetal 
wellare of the tJnited States. Congiest thall 
have power to pajr the I S 

DtUi and engagements contracted before the adoption 
of ihia CoDiiitution shall be u valid again&i ih« 
United Stales under il as under the Confed- 

Diitt oi QhWf^iiota incurred in aid of insurrection or 
rebellion agaiut the United Stales, or claims 
lot Ihe loss or emancipation o( any slave. 
Neiihec the United Stales nor any Stale shall 
aasume or pay any. [Amendments] .... 14 4 

Dtclart H'ar, grant letters of marque and tcprisal> 
and nakr rule* Concerning captures on land and 
water. Congress shall have power to . . . t 8 

DifiHse, promote Ibe general welfare, etc. To insure 

the common. [[*teunble] , . — — 

Dtfmit and general welfare throughout the United 
States. Congress shall have power to pay the 
debts and provide for the common 1 S 

Dt/tnu. In all criminal prosecutions the accused 
■hail have the assislance of counsel for his. 
[Amendments] 6 — 

IMaumrt entitled to one Representative in the Fint 

Congress 1 i 

IMay. No State ahiUI. wilhont Ihe consent of Con- 
gress, engage in wat unless actually invaded, 
or in such imminent danger as will not admit of i 10 

£>firfiUtd to the United Stales, nor prohibited to the 
SUtes, are reserved to Ihe Stales or to Ihe 
people. The powers not. lAmendroenls] . . 10 — 

Iffiiy w dupara^ others retained by the people. The 
enumeration in the Constitution of certain rights 
shall not be construed to. [Amendments] ■ ■ 9 — 

D t pu i M tmli upon any subject relating to their duties. 
The President may require the written opinion 
of the principal othcers in each of the Executive z 1 

DtfvrlmeHti. Congress may by law veal the appoint- 
ment of inferior officers in the heads of . . . 1 I 

Dir/ii Au' shall be laid unleuj in proportion 10 the 

census or enumeration. No capitation or other 1 9 

Direcl loJti and Representatives, how apportioned 
among the several States. [Repealnl by tho 
second section of the fouiteenth amendment, 
on page 381] 1 j 

Diiabilitfi of the fiesideni and Vice-rresident Pro- 

vtsioDS in case of the 3 I 

Ditahility. No person shall be a Senator or Reptc- 
senlative in Congress, or rresidenlial elector, 
or bold any office, civil or military, under the 
United Stale*, at any State, who having ptevi- 
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ously taken an oath is a legialatiTe, eiecutiTe, 
or judicial ofjicci of the United Stales, or of any 
Stale, to support the Constitution, ailcrwards 
engaged in insurrection or rebellion against the 
United Stales. [Amendmenls] . ..... 

Dhaiilily. But Congress may, by a Tole of two^thitds 
of each House, lemoTC such. [Amendments] 

Disagrffmenl hctvttn the two Housea as to the lime 
of adjournment, the President may adjourn them 
(□ such lime 33 he may think ptopei. In case at 

Diiordfrty bihafinr. Each House may punish its 

memhecs [01 

And with the concurrence of two-thirds expel a 

Ditparagi others retained by the people. The enumera- 
tion in the Conatitulion of certain rights shall 
not be construed to deny or. [Amendments] 

DisqualificaHm, No Senator or Representative shall 
during the time for which he vas elected, be 
appointed to any office under the United Slates 
which shall have been created or its emolu- 
ments increased during such term ■ . 
No person holding any oflice under Ihe United 
Stales shall be a member of cither House dur- 
ing bis continuance in office 

No person shall be a member of either House, 
Presidential elector, or hold any ol&ce under the 
United States, or any State, who, having pre- 
viously Bwom to support the Constilulion, after- 
wards engaged in iiuurtection or rebeliion. 

[Amendments] 

But Congress may, by a vote of two-thiids of each 
House, remove such disability. [Amendments] 

Dislricl <•/ Catitmbia. Congress shall exercise exclu- 
sive legislation in all cases over the .... 

Dixkyards. Congress shall have exclusive aothorily 
over all places purchased for the erection of 

DomestU tranguillily, provide for the common defense, 
etc. To insure. [Preamble] 

Domtslic vMtntt. The United Sutes shall protect 
each Stale against invasion and 

Diu fracas ef Itrw. No person shall be compelled, in 
any criminal case, to be a iritness against him- 
self, nor be deprived of life, libcrly, or properly 

without. [Amendments] 

No Slate shall deprive any person of life, liberty, 
or property without. [Amendments] .... 

Duliti aHit fiiruitri of the office of President, in case of 
his (leath, removal, or inability to act, shall de- 
volve on the Vice-President 

In case of the disability of Ihe President and Vice- 
President, Congress shall declare what oScer 
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Dalia, impoiti, and axdici. ConpvBS ihall have 

pawei to lay and collect (axa 

Shall be unifonn througboul the United States 

DuUi$ shall be laid on articles expoited from any 
Stale. No lax or 

DiUin in another Stale. Vessels clearing in the ports 

o( one State shall not be obliged to pay . . . 

On Imports and eiports, wilhoul the consent o( 

Congress, eiccpl where necessary for executing 

its inspection laws. No Slate shall lay any . , 

Dutifi on imports or exports. The net ptodoce of all 
such duties shall be for the use of the Treasury 

of the United Suies 

All lavs laying such duties shall be subject to the 
revision and control of CongtCM 

Dttty efltnmart without the consent of Congress. No 
Stale aa& lay any 

E. 

EUcH&n of President and Vice-Preaidenl. Congress 

may determine the day (or the 

Shall be the same throughout the United Slates. 
The day of the 

EUttinu for Senators and Representatives. The legis- 
lahites of the States shall prescribe the limes, 

places, and manner of holding 

But Congrea may, at any time, alter such regula- 
tions, except as to the places of choosing Senator* 

Eltttimtt for Senaton and Rep resen latins. Returns 
and qualifications of its own members. Kach 
House shall be judge of the 

EltOvri lor members of the House of ReptesenlatiTes. 
Qualifications of 

Elittm for President and Vict President. Each State 
•hall appoint, in auch manner as the legislature 
thereof may direct, a number of electors equal 
to the whole number of Senators and Represen- 
tatives to which the State may be entitled in the 

But no Senator or Representative, or person hold- 
ing an office of trust or profit under the United 
Slates, shall be appointed an elector .... 
EJeiUri Congress may determine the time of choos- 
ing the electors and the day on which they shall 
rive their votes 

Which day shall be the same throughout the 
United States 

The electors shall meet in their respective Slates 
and vote by ballot for President and VIccPtcB' 
dent, one of whom, at least, shall not be an in- 
habitant of the saine State with ihemsdves. 
[Amendnwata] 
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EkOari shall name, in their ballots, the peiBon voted 
for as President : and in distinct ballots the per- 
son voted for as Vice-President. [Amendments] t» — 
They shall make diilinct lists of the persons voted 
for as President and of persons voted for as 
Vice-President, which they shall sign and cer- 
tify, and transmit sealed to the seat oE govern- 
ment, directed to the President of the iienate. 

[Amendments] 12 — 

No person having taken an oath as a legislative, 
executive, or judicial ol£cer of the United Sutes, 
or of any State, and afterwards engaged in in- 
surrection or retiellion against the Unil^ Stales, 

shall be an elector 14 3 

But Congress may, by a vole of iwo-lhirds of each 

House, remove such disability. I Amendments) 14 3 

EmaiKipalien of any slave shall be held lo^be illegal 

andvoid. Claimsfor the lossor. [Amendments] 14 4 

Emit btlls ef tttdil. No State shall I 10 

Emolumtnl oE any kind from any king, prince, or for- 
eign Stale, without the consent of Congress. 
No person holding any office under the United 
Stales shall accept any I 9 

Enrmitt. Treason shall consist in levying war against 
the United States, in adhering to, or giving aid 
and comfort 10 their 3 3 

Engagtmtitti contracted before the adoption of this 

Constitution shall be valid. All debts and • . 6 — 

EimmtratiaH of the inhalritants shall be made within 
three years after the first meeting of Congress, 
and within every subscqaent term of len years 

thereafter i 2 

Ratio of representation not to exceed one (or 
every 30,000 until the Grst enumeration shall be 

Enumeratien in the Constitution of certain rights shall 
not be construed to deny or disparage others 
retained by the people. The. [Amendments) 9 — 

Egnal proUctian of the laws. No State shall deny 
to any person within its jurisdiction the. 
[Amcndnicnls) I4 i 

Equal sufragf in the Senate. No State shall be de- 

pnvcd without its consent of its 5 — 

Eslabiiikment of this Constitution between the States 
ratifying the same. The ratification of nine 
Slates aliall be sufficient for the . ..... 7 — 

Exassiot hail shall not be required, nor excessive fines 
imposed, nor cruel and unusual punishments 
inflicted. [Amendments] 8 *- 

Exiiitt. Congress shall have power to lay and col- 
lect taxes, duties, imposts, and 1 S 

Shall be nniform ihroughoul the United States. 
All duties, impotls, and I S 
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Extltum ImilalifH, in all cues, oTsr such dialhct ju 
may become the MM of govemmenl. CoogTcu 
■hall txercbe 

Eithanx ltgtiUui»it over all places purchued for Ihe 
erection of forts, magaunes, arMDils, dock- 
yards, and other necdiiil buildings. Congress 
■hall excrcJM 

Extaitnit »fa SimU. The United Slates shall protect 
each Stale against invasion and domestic vio- 
lence on the apulication of the legiilsliire or the 

Extrmttvt okJ JuJituil nffietri of the United Stales and 
of the several States shall be bound by an oath 
to support the Constitution 

Extrmtnt Dtpartrntnlt. On subjecls relating lo (heir 

duties the President may require Ihe written 

opinions of the principal officers in each of the 

Consress may by law vest the appolnlment of 

iruerior officeia in Ihe heads of 

EKKulitv fitwtr shall be vested in a President of the 
United States of Americ*. The 

Eji/h! a mtmbtr. Each House, with the concutrencc 
of two-thirds, may 

Exptttditum of public money shall be published from 
time to lime. A regulat statement of ihe re- 
ceipts and 

Expartattoni from any State. No tax or doty shall be 

EipartifT imfm-li, except upon certain conditions. No 
Slate shall, without the consent of Congitsi, 
lay any duties on 

Laid by any Suie shall be for the use of the TieaS' 
urv. The net produce of all duties on . . . 

Shan be subject to the revision and control of 
CongreM. All law* of the Slates laying dudes 

Ex ftilfiKto law shall be pasted. No bill of atuindet 

Ex fail faila law, or law Impairing the obligation of 
contracts. No Siale shall pas* any bill of 
attainder 

Extraerdimary KfOiieni. The President nay convene 
both Houses or either of them ..... 

F. 

Faitk and credit in each State shall be ^ven to the 
acts, records, and judicial proceedings of an- 
other Slate. Full 

Ftitny. and breach of the peace. Member* of Con- 
gress shail not be privileged from arrest (or 

Pttftttti committed on the high seas. Congress shall 
have power to define and puaisb piracies and . 
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CrtmJjmry. No person shall be held to aniwer far a 
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GmaraHlf€. And shall protect each of them against 












of the executive (when the legislature can not be 
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On an]P tabjeci relating to (heir duties, the Preii- 
dent may require the written opinion of Ihe 
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President, and all civil olficcn shall be removed 






on impeachment for and convictioo of treason. 






bribery, or other j 
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Senate and 1 
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No person shall be a membel who shall not have 






attained the age of twenty-five yeara, and been 






■even years a dliicn of the United Stales . . 1 




1 34S 


The eieculives of the Mveral States shall issue 






writs of election to fill vacande* in the . . . t 
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Shall choose their Speaker and other officers . . I 
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Shall be (he judge of the elections, relums. and 
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Less than a toajority mar adjourn from day to day. 
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May determine itt own rules of procccdinp . . t 
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an<). with Ihe concnrence of two-thirds, eapd a 
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Fiius. Excessive lines sball not be imposed. [Amend- 
ments] 

Foreign can. Congress shall havrpowei to coin money, 
fix ibe standard of weights aud measures, and 
lo regulate the value of 

Foreign Hotinns among the Stales and with the Indian 
tribes. Congiess shall have power to regulate 
commerce wilh 

Foreign power. No State shall, without the consent of 
Cnngress, enter into any compact or agreement 

Forfeilurr except during the life of the person attainted. 
Attainder of [reason shall not work .... 

Formation of new Stales. Provisions relating to the . 

Form of gmnrnmtnl. The United States shall guaran- 
tee 10 every State in this Union a republican . 
And shall protect each of them against invasion; 
and on application of the legislature or of the 
executive (when the legislature can not be con- 
vened) against domestic violence 

Fortt, magazines, arsenals, dockyards, and other need- 
ful ouildings. Congress shall exercise exclusive 
authority over all places purchased for the erec- 

Frttdtm of speech or the press. Concress shall make 
no law abridging the. lAtnendments] . . . 

Fret Slate, Ihe right of the poople lo keep and bear 
arms shall not be infringed. A well-iegntated 
militia being necessary lo the security of a. 
[Amendments] 

Fiigitivts from crime found in another State shall, on 
demand, be delivered up to the authorities oE 
the State from which they may flee 

Fifgtlh/ej from service or labor in one State, escaping 
into another State, shall be delivered up to the 
party to whom auch service or labor may be due 
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Genera/ ■oret/art and Secure the blessings of liberty, e 

To pramolc the. [Preamble] ...... — — — 347 

Genera/ tvti/are. Congress shall have power lo provide 

for the common defense and 1 S t 3$) 

Georgia shall be entitled to three Representatives in 

the First Congrcu i 2 3 348 

CM and si/Tirr Coin a tender in paytnent of debts. No 

State shall make anything but I to I 35S 

Gfvd bekavior. The judges of the Supreme and infe- 
rior courts shall hold their offices during ..31 — 365 
CmierHmett. The United States shall guarantee to 

every State in this Union a republican form 

"f A 4 — 370 
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invasion ; iiid on application of the l^sliii 
oi of the executive (when ihe legislature can 
not be convened) against domeatic violence 

Grand Jury. No peison shall be held to answer foi a 
capital or otherwise infamous crime, unleu on 
the pretentment of 1, [Amendments] . ■ . 
Except in cases arising in the land and naval 
forces, and in the mllilia when in acloal seriioe. 
[Amendments] 

Guaranlit (o ever; Stale In this Union a republican 
form of govemmeiiL The United Stales shall 

Guaranlrt. And shall proled each of Ihem against 
invasion, and oa application of the IcgisUlun or 
of the executive (when (he legistiture can not be 
convened) against doraesiic violence .... 



ir. 

Habeat terfui shall not be suspended unless in casM of 

rebellion or invasion. I'he writ of 

Utadt if Dtpartattntt. Congress may by law vest the 
appointment o( inferior oliiccii in the .... 

On any sabjecl relalinE to ihcit duties, the Prcsi* 
dent may reqiure inc written opinion of the 
principal officers in each of the tleculive De- 
partments 

High crimtt and mtitdtmttmfri. The President, Vice- 
President, and all civil officers shall be removed 
on impeachment (or and conviction of treason, 

bribery, or other 

Hmit of Rtfriunlahvii, Congress shall consist of a 
Senate and 

Shall be composed of members chosen every secotid 
rear 

Qualifications of electors for members of the . . 

No person shall be a member who shall not have 
attained Ihe age of Iwenty-flvc years, and been 
seven years a ddien of the United Stales . . 

The executives of Ihe several Stales shall ii«ue 
writs of election to fill vacsuicies m the . - . 

Shall choose their .Speaker and other officers . . 

Shall have the sole power of impeachment . . . 

Shall be Ihe jodge of the elcalons, leturns, and 
qualifications A its own members 

A majority shall constitute a ijaorum to do business 

Leu than a maioiity mav adjourn from day to day, 
and compel the attendance of abset>t membera . 

May determine its own rules of proceedings . . 

May punish its meniben for disorderly behavior, 
■ail, with (he concurrence of Iwothlrds, eipcl a 
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Haim cf Keprei^nlalivti shall keep a journal o£ its 
proceedinas 

Shall not adjourn foi mote than three days durine 
the se!Sion of Cangiess without (he conseni of 
the Senate 

For any speech or debate in either House, mem- 
bers shall not be questioned in any other place 

No person holding any ofiice under (he United 
Sutes shall, while holding such office, be a 
member of the 

No member shall, during the time for which he 
was elected, be appointed to an office which 
shall have been created or the erootumeitis in- 
creased during his membership 

All bills for raising revenue shall originate in the 

The votes for President and Vice-President shall 
be counted in the presence of the Senate and. 
[Amendments] 

U no person have a majority ot electoral votes, 
then from the three highest on the list the House 
of Representatives shall immediately, by ballot, 
choose a President. {Amendmenisf .... 

They shall vote by States, each Stale counting one 
vote. [Amend'ments] *. . , 

A quorum shall consist of a member or members 
from iwo-thirds lA the Slates and a majority of 
alt the Stales shall be necessary to the choice of 
a President. [Amendmenia] i 

No person having aa a legislative, executive, or 
judicial officer of the United States, or of any 
State, taken an oath to support the Constitution, 
and afterwards engaged in insurrection or rebel- 
lion against the United Stales shall be a mem- 
ber of the. (Amendments] i 

But Congress may, by a vote of two-thirds of each 
House, remove such disability. [Amendments] 14 3 

I. 

it admit of delay. No Stale 
onscnl of Congress, engage 
in war, unless actually invaded or m such . . i 10 
Immunitif!. Members of Congress shall, in all cases 
except treason, felony, and breach of the peace, 
be privileged from arrest during their attend- 
ance at the session of their respective Houses, 
and in going to and returning from the Munc t 6 

No soldier shall be quavered in any house with- 
oal the consent of the owner in lime of peace. 

[Amendments] 3 — 

No person shall be twice put In jeopardy of 
life or limb for the same offense. [Amend- 
neol«] J — 
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immumtiti. All penoiu bom or naluralited in the 
United biuies, and lubjcct to lh« jurlidtclion 
thereof, are citiiena of Ibe United Ktaiea and 
of the Slate Id which Ibej ie»ide. [Amend- 
menu] 

No State ihall make or enforce any law which 
iball abridse the piivilegt* or immnnilies of 
dliicns of the United Stiles. [ A mendmcntsj . 

Nor ihall any blale deprive an; person of lite, 
liberty, or property without due process of law 
[Atnendmenlt] 

Nor deny to any person within its juriMliction 

the equal proieclion of the laws. [Amendments] 

ImfMtkmeHl. The I'resident may grant reprieveiand 

pardons except in cues of 

The House of Representatives shall have the sole 

Ths trial of all crimes shall be by jury, except in 

ImpUKhmfHl for and conviclioo of treason, bribery, 
and other high crimiM and misdemeanors. The 
President, Vice- Preai dent, and all civil officers 

shall be removed upon 

Imptatkmtnti- The Senate shall have sole power to 
try all 

The Senate shall be on oath or affinoation, when 
siltioe for the trial of 

When the President of the United Suies ia uied 
the Chief [ustice shall preside 

No person shall be convicted without the concur, 
rence of iwo-thiids of the members present . . 

Judgment shall not extend bevond removal from 
office and disquallficatian to hold office , . . 

But the party convicted shall be liable to indict- 

Imp^rtitien of slaves prior to iSoS snail not be pro- 
hibited by the Congress 

But a tax or duty of ten dollars for each person 
may be imposed on such 

Im/frli 9T tipmli except what may be absolutely 
necessary for eiecnting its inspection laws. No 
Stale shall, without the consent of Congress, lay 
any imposts or duties on ■ 

Imprrli «r txferu laid by any Stale shall be for the 
use of the Treaaury. The net prodiKe of all 
duties on 

Imperii or txftrU ahall be subiecl to the revision imd 
contiol o( Congress. All laws of Stales laying 
duties on 

ImfMU and txtiui. Congien shall have power to lay 

and collect taxes, doiies 

Shall be uniform throogbout the United States. 
AU taxes, duties 
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iHaaiitji of the PrevidcDt, the poweis and duties of hU 
office shall devolve on the Vicc-Pcesident In 
case of (he dealh, icsignaliim, or 

Inability oli.\iit Preiideatoi Vice-President. Congtcss 
may provide by law fur the case of the removal, 
death, resigikation, or 

Indian Triiis. Congress shall have power to regulate 
commerce with the 

Indictment or pieseotment of a grand jory. No per- 
son shall be held to answer for a capital or 
infamous crime unless on. [Amendments] . . 
Except in cases arising in the land or naval 
forces or in the militia when in actual service. 
[Amendments! 

Indiclmtnl. trial, juijgmeni, and punishment, accord- 
ing to law. The party convicted in case of 
impeachment shall nevctlheless be liable and 
subject to 

Infameui crime unless on presenlmenl or indictment 
of a grand jury. No peison shall be held to 
answer for a capital or. [AmendmentB] . . • 

InftrioT Courts. Congress shall have power to con- 
stitute tribunals inferior lu the Supreme Court 

Inferior conrtt as Congress may establish. The ju- 
dicial power of Ihe United States shall be 
vested in one Supreme Court and such . ■ ■ 
The judges of both the Supreme and inferior 
courts shall bold Iheir othces duting good 

behavior 

Their compensation sliall not tie diminLihcd dur- 
ing their continttance in office 

In/trier oficeri in the courts of law, in the President 
alone, or in the heads at Depannients. Con- 
gress, if they think proper, may by law vest the 
appointment of 

InkabtiaM of iJic Slate tor which he shall be chosen. 
No person fihall be a Senator who shall not 
have attained tbe age of ihirlv years, been nine 
years a citizen of ilic Unltea States, and who 
shall not. when elected, be an 

Insurreihon or reMlion against Ihe United Stales, No 
person shall be a Senator or Representative in 
Congress, or Presidential elector, or hold any 
office, civil or military, under the United Stales, 
or any State, who, havina taken an oath as a 
legislative, executive, or judicial officer of the 
United States, or of a State, afterwards eng^ed 

in. [AmendmenlsJ 

But Congress may, by a vole of Iwo-lhirds of each 

House, remove such disabilities, [Amendments] 

Debts declared illegal and void which were con- 

Iracted in aid oL [Amendment] 

IiuurrefliitHi and repel invasions. Congress shall pro- 
vide for calling forth the militia to suppress . 
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/mxuim. No StUe ihall, without (lie conwnt .jf 




CongTes«,enKaKe In war unless actually invaded. 




or in such imminent danger ■» >ill not admit of 

delay 

The writ of habeas corpus shall not be suspended 


"> 3 J6' 


unless in case of rebellion or 
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tm/ati^n and doraeJIic violence. The linlted Stal«a 




shall protect each Suteigainst 

/rrvaiioHi. Congress shall provide for calling forth the 
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militia to suppress insuirtctioiw and repel . . 
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Congress may pass laws to sccnre for limited 
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crime, abolished in the United Stales Slavety 






J 
JmfarJr of life ot limb for the same offense. No per- 


■ 


/«,r«al of it> proceedings. Each If ome ohall keep a 


I7S ^^^1 
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%Jg.. in every State shall be bound by the ConMitu- 




tion. the laws made in pursuance thereof, and 




trcalio of the United States, which shaU be the 




supreme law o( the land 6 — i 171 ^1 


Jut^i of the Supreme and inferior courts shall hold 




Ihelr offices during good behavior 
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ing their continuance in office j 
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Jmdgmtnl in caH« of impeachment shilt not extend 




(utthei than to removal hom office and di» 




qualificalion lo hold any office of honor, trust. 




or profit under the United Sute« 
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_ have power to constitute tribunals inferior lo 




K_ the Supreme Court . . 


8 9 3SS 


■ The judicial power ot the United SUIe* shall 


■ be ves(ed in one Supreme Court, and in such 




W inferior court* as tongiesa may from time to 




" time ordain and ealablish ! 
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The judge, of the Supreme and inferior courts 
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shaU hold their offices during good behavior . 1 
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An. Stt. a. Pai* 
Judicial pmier cf tht Unilti Slutei sbtUl extend to 

all cases M admirallr anil mariljme jurisdiction. 3 i t 365 
To controversies lo which the United Sutes sliall 

beaparty . 3 2 : 365 

To contfoveraies between two or more Stales ..311 365 
To controversies between a State and citizens 

of another State 3 z 1 365 

To controversies between citizens of different 

States 3 • t 365 

To citizens of the same State claiming lands 

undei grants of dilferenl States 3 : i 365 

To controversies between a State or its citizens 

and foreign states, citizens, or subjects ... 3 2 1 365 
In all cases affecting ambas.sadors, other public 

ministers and consuls, and (hose in which a 

State shall be a par^, the Supreme Court 

shall have original jurisdiction 3 2 i 367 

In all other cases before mentioned it shall have 

appellate jurisdiction, both as lo law and fact, 

with such exceptions and under such regulations 

as Congress shall make 3 : ; 3G7 

The trial of all crimes, except In cases of impeach- 
ment, shall be by jury 3 2 3 367 

The trial shall be held in the State where the 

crimes shall have been committed 3 t 3 367 

Bui when not committed in a Slate, the trial shall 

be at such place or places as Congress may by 

law have directed 3 i 3 367 

The judicial power of the United States shall not 

be held to extend to any suit in taw ot equity 

commenced or prosecuted against one of the 

United States by citizens of another State, or 

by citizens or subjects of any foreign State. 

[Amendments) n — — 37S 

Jadici^ prattcdingt ot every other Slate. Full faith 

and credit shall be given in each State to the 

acts, records, and 4 i — 368 

Congress shall prescribe the manner of proving 

such acts, records, and proceedings .... 4 i — 368 
/iiJiciatimA executive officers of the United States and 

of the several States shall be bound by an oath 

to support the Constitution 6 — 3 371 

Judidarf. The Supreme Court shall have original 

jurisdiction in all cases affecting ambassadors, 

other public ministers and consuls, and those in 

which a State may be a party 3 1 i 367 

The Supreme Court shall have appellate juris- 
diction both as to law and fact, with such 

exceptions and regulations as Congress may 

make 3 j > 367 

JuneHtM <A two or more States or parts of Slate? with 

out the consent of the IcgislaiuTTs and of Con- 
gress. No Slate shftll be formed by the . . . 4 3 1 369 
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JumdittifH of ano<b«r Klale. No new Stale shall, 

wilhoul Ihc coiwent of Conptaa, be foimed or 

erocted within (he 

Jurudkitft, both w to law and fact, with such cxccp- 

tiona and uodet audi lefialalioni ai Conottas 

tSMj make. Th« Supreme Cuuit ihall nava 

appellate 

/uriiJiflion. In all cases aSecting ambawMlon, and 

other public miniiten, and conauU, and in caso 

whetf a Stale ii a pan;, the Supreme Court 

■hall have original 3 ) 2 369 

/ury. The trial of all crimei, except in cases of im- 
peachment, shall beby 3 1 j 369 

tn all criminal prosecutions Ihe accused shall have 

a speed;r »i<l public trial bir. [Ameiidmenis) (1 — — 376 
All suits at common law, where the value eaceedi 

twenty dollaiB, shall be tried by. [Amendments] 7 — — 377 
Where a fscl has been tried by a jury it shall not 

be re-examined except by the rules of ibe com- 
mon law. [Amendments] 

/tut rtmftusiititi: Private properly shall not betaken 

for public use withoDi. [AmendmentsJ . ■ . 
AuAiv, instuedoniestictraiiaaillity,etc. Toestablish. 

[Prewnble] 



XdJer, in one State, escaping into another Slate, dull 
be deUvcred up to the party to whom >uch ser- 
vice 01 labor may be due. Fugitives from ser- 
vice or- 4 I 

/ and naval forces. Congress shall make rules for 
the government and regulBlion ol the .... 1 S 

Zmw and ^ct, with eicepiions and under regulations 

to be made by Congrws The Sapteme Court 

■hall have appellate jurisdiction as to ... . 3 i » 367 

iw of the land. The Constilutioa, the laws made in 

panuance Ihrieof. and trealiea of tbe United 

States shall be the sBpreme 6 — > yn 

The judges in every State shall be bound thereby 6 — f 371 

Lav of nations. Congress shall provide tor punishing 

ofienses against Ihe I 3 io 355 

Lamt. Congress shall have power to provide for cal- 
ling forth the militia to suppress inaarieciion, 
repel invasions, and to execute the 1 8 1 j 355 

Loiat and Irtahti of the United Slates. The judicial 
pcrwer shall extend to all eases in law anil equity 
arising under the Constitution or the ... . 3 s 1 363 

£afM nceeasarj to carry into execution ihe powers 
vested in the Government, or in any depsitment 
or officer of Ihe United Slates, Congress shall 
have power to make all . . i 8 18 356 



1 
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Ltgal lendtT in paymenl of debts. No State shall 
make anythlTig but gold and (iWet coin a . . 

LegiilatJoH in ajl cases over such district w may be- 
come the seal rtt goverament. CongteM shall 

have powei to eieidse eicluiive 

Over all {>lacc9 purchased by constnt of the legla- 
latiues in the diflerent States for the erection of 
foru, magaiinea, arsenal*, dockyards, and other 
needful twildingi. Congreu iball have power 

Ligiilalien. Congress shall have power to make atl 
laws necessary and proper for carrying into exe- 
cution all the powers vesled by the Constitution 
in the Government of the United Slates, or in 
any department or otificer thereof ..... 
Congress shall have poner to enforce the thir- 
teenth amendment by appropriate. [Amend- 

Congress shall have power to enforce the four- 
teenth amendment tiy appropriate. [Amend- 

Congress shall have power to enforce tha fifteenth 
■mendmeiil by appropriate. {Amendments] 

Legiilalivt powers herein granted shall be vested in a 
Congress. All 

Legislalurt ar Ikt ixfculhit (when the legislature can 
not be convened). The United Slates shall 
protect each .State against invasion ; and 
against domestic violence on the appticatiou of 
the 

Ltgislaluris of two-thirds of the Slates. Congress shall 
call a convention for proposing amendments 
to the Constitalion. On the application of 
the 

Litttrt al marque and reprisal. Congress shall have 

power to grant 

No State shall grant 

Littrly to ourselves and our posterily,etc. To secure 
the blessings of. [Preambie] 

Lift, liberly, and pToperly without due process of law- 
No person shall be compelled in any criminal 
case to be a witness against himself, nor be de- 
prived o£. [Amendments] 

No Slate shall abridge the privileges or immuni- 
ties of citizens of the United Slates, nor deprive 
any person of. [Amendments] 

Lift or limb for the same offense. No person shall be 
twice put in jeopardy of. [Amendments) . . 

Lett or emancipation of any slave shall be held illegal 
and void. Claims for the. [.Amendments] 
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i/agammi, arsenals, dctck^ards.and other needfal bntld- 
ings. Congreu shall have exctusivi: authority 
over all places purchased for Ifac erection of 

Majority of each House shall coniblulc a quorum to 

do business, A 

But a smaller number may adjourn from day to 
day and maybe authoriicd to compel the altend- 
ai\ce of absent mcnibeis 

MajtrUftAiW the States shall be necessary to a choice. 
When the choice of a PresideDl shall devolve on 
the l-Iouse of Representatives, a quorum shall 
consist of a member or members from two-thirds 
of the Stales ; but a. [Amendments] . . . 
When the choice of a Vice-I'resident shall devolve 
on the Senate, a quorum shall consist of two- 
thirdi of the whole number of Senators, and a 
I majority of the whole number shall be necessary 
to a choice- |Amcndments| 

Maritinr juriiJiitien, The judicial power shall ei 
to all cases of admiralty aTtd . ■ 

MarqMf and reprisal. Congress shall hav 

No State shall grant any letters of 

Maryiand entitled to six Reptcsentalivcs In the Finl 

Congress 

Matioikmtai entitled to eight ReprcMDlativea in the 

First Congress 

Mtomrtt. Congress shall fix the standard of weights 

Metrimg of Cimgrtu. The Congress shall aESemble at 
least once in every year, and such meeting shall 
be on the first Monday in Uecembei, unless they 
shall by law appoint ■ different day .... 

Mnw^i of Congress and of State legislatures shall be 
bound by oath or affirmation to support the 

iViM'd to execute the laws, supptHS insuirect ions, and 
repel Invasions. Congress shall provide for 
calling forth the 

Congrnn shall provide for organizing, aming. and 
diicipliiung the 

Congreu shall provide tor governing such part 
of ibem as may be employed by the Uiuted 
Slates 

Reserving to the Stales the appointment of the 
officers and the right to tiiin itic militia accord- 
ing to the discipline prescribed by Congress ■ 

A well-regulated militia being nrcessiry to the 
security of a free Slate, ihr right of the people 
to keep and bear arms shall not be infringed. 
[AtncndoieDts] 
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MiidmcaHars. The PtesidFnl, Vice-President, and 
all civil oEficers shall be removed on impeach- 
ment for and convictioa of treason, bribery, or 

other high crimes and 2 4 

Mettey on the credit of the United States. Congress 

shall have power to borrow 1 S 

Reenlale the value thereof and of foreign coin- 
Congresa shall have power to coin 1 8 

Shall 1^ drawn from the Treasurj bul in conse- 
quence of appropriations made by law- No . t 9 

Shall be publisiied from time 10 lime. A regular 
statement and account of receipts and expendi- 
tures of public t g 

For raising and supporting armies. No appro- 
priation of money shall be for a longer lenn 
than two years i 8 

N. 

Katitm. Conneu shall have power to regolate com- 
merce with foreign 1 8 

Congress shall provide for punishing offences 
against the law of 1 3 

Nataral-b«rn citittn, or a citizen at the adoption of the 
Constitution, shall be eligible to the office of 
Piesideot. No person except a ..... . s i 

NaluTalitatian. Congress shall have power to estab- 
lish a uniform rule of i 3 

Nahtraliud in the United Slates, and subject to their 
jurisdiction, shall be citiiens of the United 
Slates and of the State in which they reside. 
All persons bom or. [Amendments] .... 14 i 

NiK'iU fereis. Congress shall make rules and regu- 
lations for the government and regulation of 
Ihe land and I S 

Navy, Congress shall have power to provide and 

Nrw Hampshire entitled lo three Representatives in 

the First Congress t 1 

Jfeai /iruy entitled lo four Representatives in the 

First Congress I 3 

New Slaiet may be admitted by Congress inlo this 

Union 4 3 

Bnt no new State shall be formed within the juris- 
diction of another State without the consent of 

the legislature and of Congress 4 3 

Nor shall any State be formed by Ihe jonction of 
two or more Slates, or parts cd .States, wtlhoul 
the consent of the legislatures and of Coiig|ess 4 3 

A'rw Vert entitled to six Representatives in the First 

Congress , 1 a 
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3 3S5 

3 3*8 

3 343 

' 369 

I 369 

1 369 

3 348 
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NodilUjr ituill be granled b; (he Unilnl Slitn. No 

liileof I 9 8 358 

No Stale (hAllgnnlinT title of ..... 1 10 I 358 
A'aHiHalioHi Jrr n^t by ihc PrcBidenc The Pres- 
ident shkil nominate, and. by and with the 

advice and content of the Senale.shall appoiul 

anibaMadors and ollieT pablic officen .... 3 1 % J64 
lie may grant commi-isiotu to fill vacancies thai 

happen In Ihe recess of the Senate, which shall 

eipice al Ihe end oi Iheir next lession . . , . s 1 3 364 
Narlk Carelitta entitled to live Representatives in ihe 

First Congreu i 2 3 348 

NtmhfT ef tUrttrs fot President and Vice-President 

in each State shall be equal to the nutnbeT dt 

Senator* and Rcprescniatives to which soch 

Sute may be entitled in Congress 1 1 z 361 

O. 

Omtk af effiei of the PicsideDt of the United States. 

Form o( the i i 7 363 

Oalk tr affinmaHim. No wairants shall be issued but 

upon probable cause, sapportecl l)y. [Amend- 

menlsj 4 — — 37S 

Oath ft agirmalian to support the Conslilution. Sen- 
ators and Representatives, members of State 

legislatures, executive and judicial officers of 

the United Stales and of the several States, 

shall be bound by 6 — 3 37t 

BdI no religious test shall ever be required as a 

qualihcation (or oSce 6 — 3 371 

The Senators when sitting to try impeachment 

shall beon t j 6349 

It he shall not approve it, Ihe President 

•hall return Ihe bill to the House in which it 

originated with his i 7 J 351 

^ligatiam af letUnuii. No Stale shall pass aoy tx 

/U/ /iu-M law, or law impairing the i to I 35B 

OtiigahaHi incurred in aid of insoTTection or rebellion 

agahiii the United Stalea to be held illegal and 

void. All debit or. [Amendments]. ... 14 4 — 383 
Offnui. No person shall be twice put in jeopardy of 

life or limb for the same. |Amendmenu] . . j — — 375 
Offfti against the law of nations. Congress shall 

provide for punishing l 8 10 35s 

Offeniei against the United Stales, eicepi in caic* of 

impeachment. The President may grant re- 
prieves or pardons for * * 1 363 

Ofid under the Uidted Slates. No person shall be 

a membet of either House while holding any 

dvil I 6 I 3SI 
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Oj^t. No Senatoi or Representative shall be ap- 
pointed to any office under the Unitetl Stales 
which Gha.11 have been created, or its emolu- 
ments increased, during the term for which he 

is elected 

Or title of any kind (ram any king, prince, or for- 
eign Slate without the consent of Congress. 
No person holding any ofiice under the United 
States shall accept of any present, emolument . 

O^ce of President, in case of hu removal, death, res- 
ignation, or inability, shall devolve on the Vice- 
President. The powers and duties of the ■ . 

O^ct durina the term of four years. The President 

and Vice-PreiidenI shall hold 

Of trust or proiit under the United -Slates shall 
be an elector for President and Vice- President- 
No person holding an 

Office, civil or military under the United States, or any 
Stale who had taken an oath as a legislative, 
executive, or judicial otticer of the United 
States, or of any State, and afterwards engaged 
in insurrection or rebellion. No person ihall 
be a Senator, Representative or Presidential 
elector, or hold any. [Amendments] . . . . : 
in the President alone, in the courts of law, or 
n the heads of Departments. Congress may 

>esl the appointment of inferior 

of the United Stales shall be removed on 
mpeachment for and convicliun of treason, 
bribery, or other high crimes and misdemeanors. 
The President, Vice-President, and all civil . . 

Officers. The House of Representatives shall choose 

their Speaker and other 

The Senate, in the absence of the Vice-President, 
shall choose a President pro tempore, and also 
their other 

Officei becoming vacant in the recess of the Senate 
may be filled by the President, the commissions 
(o expire at the end of the next session . . . 

OHt'fiflk of the members present, be entered on the 
journal of each Ilouse. The yeas and nays 
shall, at the desire of 

OfinioH of the principal officers in each of the Execu- 
tive Departments on any subject relating to 
their duties. The President may require the 

Order, resolution, or vote (except on a question of 
adjournment), requiring the concurrence of the 
two Houses, shall be prcacnled to the Presi- 
dent. Every 

Original juriidictifH in all cases affecting ambassadors, 
other public ministers and consuls.and in which 
a State may be a party. The Supreme Court 
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Officer. 
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* Fardam, except in casea o( impeachment. The Pre»i- 






ilcnl miy gram reprieves ind j 
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A/ntf ngkll 10 invcnlora. Congress may pMs lawj 






(ot securing 1 
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fiom arrest (or treaaon, felonr, and breach of 








the I 
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1 350 


No State shall, withont the consent of CoogrcM, 






keep trowM or ship* of war in time of . . . 1 
No soldier shall be quartered in anj house without 


10 


J Jfil 


the consent of the owner in time of. [Amend- 






menlsj 3 




— 374 ^^^1 






^K 


ins insurrection and rebeltion against the United 














- 3S3 ^^H 






^^H 


rirst Congress 1 




3 348 ^^H 






^^H 


of grievances shall not be abridged by Congiess. 










— 374 


To keep and bear armi shall Dot be infringed. A 






well-rcEUlaleil militia being necessary to ihe se. 






curitv of a free Suie, the right of the. 1 Amend- 






ments] X 




- 374 


To be secure in their persons, houses, papers, and 




eRects again«l unreasonable seaichea and seiz- 
ures shall not be violated- The right of Ihe. 










lAmendmenlsl . ._. . * 




— 375 








lion shall not be held to deny or disparage olhen 










— 377 


Powers not delegated to the United Stales, not 






prohibited to the Stalea. arc reserved to the 
Sutes or to the. [Amendments] ro 








— 377 


Prr/ttt IMioH, tU. To establish a mare. [Preamble] — 




— 347 


able searches and seimres. The people shaU 










be MCare in their. [Amendments] .... 4 
Pertfiu as any State may think proper to admit, shall 




- 37S 
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' 30 


But a tax or duty of ten dollars shall be imposed 






on the imporution of each of such .... i 
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PitilioH for the redress of grievances. Congress shall 






make no law abridging the right of the people 
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- 374 
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Piratitt and felBHiti contmitled on the highs 

Eess shall define and punish 
in that in which the two Housei shall be sit- 
ting' Neither House during the session shaJI, 
wiinout the consent of the othei, adjourn for 
more than three days, nor to any other . . . 

Plaits of ckassmg StHolgrt. Congress may by law make 
or alter regulations tor the election of Senators 
and Representatives, except as to the .... 

Peril of one State over those of another. Preference 
shall not be given by any regulation of comtnerce 

Porli. Vessels clearit^ from the ports of one State 
shall not pay duties in another 

PBit-pffieis and feit-readt. Congress shall establish 

Paairrt herein granted shall be vested in Congress. All 
legislative 

Pmotrs vetted by the Constitution in the Government 
or in any Department or officer of the United 
Slates, Congress shall make all laws neceasiuy 

pBtiieri and duties of the office shall devolve an the 
Vice-President on the removal, death, resigna- 
tion, or inabilitv of the President. The . . . 

Patoeri not deleg^iled to the LTnited States nor pro- 
hibited to the States are reserved to the States 
and to the people. [Amenditienis] . . . . i 
The enumeniion of certain rights in this Consti- 
tution shall not be held to denv or disparage 
others retained by the people. fAmendTncnta] 

Prcfertmt, by any regulation of commerce or revenue. 
shall not he given to the ports of one Stale over 
those of another 

Predict any claims of the United States or of any 
particular Stite respecting the territory or pro]>- 
erty of the United States. Nothing in this 
Constitution shall 

Prtiml, emolument, office, or title of any kind what- 
ever from any king, prince, or foreign State. 
No person holding anv office under the United 
Stales, shall without the consent of Congress, 
accept anjf 

Praentvient or indictment of a grand jury, except in 
cases arising in the land or naval forces or in 
the militia when in actual service. No person 
shall be held to answer for a capital or other- 
wise infamous crime unless on a. [Amend- 
ments] 

PnadentaftluVHiledStatti. The Senate shall choose 
a PiesidenI pro tempore when llie Vice-Presi- 
dent shall exerdse the office of 

The Chief Justice shall preside upon the trial of 
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on, or inabilily lo db- 
omcc, ibc Vice-PrcBi- 
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PrtiidtHl b/ tkt t/nilfJ Slala shall apprOTC and sign 
all bilU paMed by CoDgresa belore (bej ihall 
become Uira 

Shall Tciurn lo the Uouae in which it orisinaied, 
with bis objeclioni, any bill which tie snail nol 
approve 

If nol returned within ten days (Sundays eicepled) 
il shall became a law, unless Congress shaJl ad- 
journ before the expiration of that time . . . 

Every order, resolution, or vote which requires the 
concurrence of both Houses, except on a ques- 
tion of adjoummeDl, shall be presented to the 

If disapproved by him, shall be returned and pro- 
ceeded on as in the case of a bill 

The executive power shall be vested in a . . . 

He shall hold his office during the term of four years 

Id case of the removal of the President from of 
or of his death, resign* 
charge the duties of h 
dent shall perform the duties of 

Congress may declare, by law, in the case of the 
removal, death, resignation, or inability of the 
President, what ofiicet shall act as 

The President shall receive a compensation which 
shall not be incleased nor dimimshcd during his 
term, nor shall he receive any other cmolumeni 
Etom ifac United Suies 

Before he enters upon the execalinn of his office 
he shall take an oalh of office 

Shall be CoQiniander in Chief of the Army and 
Navy, and of the militia of the iitales when 
called into acioal aerticc 

He may require the opinion, in willing, of the 
principal officer in each of the Executive De- 

He may grant nepricves ot pardons for oSenaes. 
except in cases of impeachment 

He may malte treaties, by and with the advice and 
consent of the Senate, two-thirds of the Sena- 
tors prMcnl concntiing 

He may appoint, by and with the advice and con- 
sent of the Senate, ambassadors, other public 
ministers and consuls, judges of the Supreme 
Court, and all other officers whoae appointments 
may be aalhotued by law and not Dorein pro- 
vided for 

It the appointment of inferior 



Consres 

officer 
He may fill up all vacancies that may happen in 

the recess of the Senate by commission* which 

sh^I expire at the end of their next seuion . . 
He shall give information lo Congress of the slate 

of tiie Oni . 
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Prtsidtnt o/tht Unifid Slaiit. On extrftordi nary occa- 
sions he may convene both Houses oi either 

House of Congress a 3 — 364 

In case of disagreement between the two Houses 

as to ihe lime of adioarnmenl. he may adjourn 

them to such lime as he may think proper ..13 — 364 
He shall receive ambassadors tuid other public 

ministers 1 3 — 36* 

He shall lake care that the laws be faithfully exe- 
cuted. i 3 — 3*4 

He shall commission all the officers of the United 

Slates X 3 — 364 

Shall be removed from office on impeachment for, 

and conviction of, treason, bribery, or other 

high crimes and misdemeanors a 4 — 365 

No person eicepl a natutal-born eitiwn or a citi- 
zen of the United Stales at the adoption of the 

Constitution shall be eligible to the office o( . 2 1 4 362 
No person who shall not have attained the age of 

thirty-five years and been fourteen years a cili- 

ren of the United Slates shall be eligible to the 

office of 1 I 4 362 

PresidtHl and Vice-Prfsidcnl. Marnur ef chaisiHg. 

Bjch Slate, by its legislature, shall appoint a 

number of electors equal to the whole number 

of Senators and Representatives to which the 

State may be entitled in the Congress .... i 1 1 361 
No Senator or Represenlalive or person hold- 
ing an ofhce of trust or profit under the United 

States shall be an elector z i 2 361 

Congress may determine the time of choosing the 

electors and the day on which they shall give 

their voles, which day shall be the same through- 

oul the United Stales 1 I 3 36! 

The electors shall meet in their respective States 

and vote by ballot for Pre.iident and Vice-Presi- 
dent, one of whom, at least, shall not be an 

inhabitant of the same State with themselves. 

[Amendments] i» — — 378 

They shatl name in distinct ballots the person 

voted for as President and the person voted 

(or as Vice-President. [Amendmenis] , . . 11 — — 37S 
They shall make distinct lists of the persons voted 

for OS President and a.* Vice-President, which 

they shall si^ and certify and transmit scaled 

to the f^sident of the Senate at Ihe seat of 

gavemmenl. [Amendments] 12 — — 378 

The President of the Senate shall, in the presence 

of the Senate and House of Representatives, 

open all the certificates, and the votes shall then 

bo counted. [Amendments] 11 — — 378 

The person having the greatest number of votes 

shall be the President, if audi number he a 
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(naionly oE Ihe whole nutnbet of eleclors >p- 
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- 37* 


pTttidtnl and VicfFmidint. Atannrr ef ckimiHe. 






If na |>er50[i luve luch majoiily, then from Ihe 






persons having the highest numbeis, not excecd- 
mg three, on iKe liil of those voted for oi PresU 










dent, Ihe House of Representative* thall diooxe 






iromedialely, by ballol, the Prctldenl. [Amend. 










- 378 


In choosing ibe FresidenT. the voles shall be 
















- 378 






bet or members fiom two-thirds of Ihe States, 






and a mijorily of all Ihe Slater shall be nec»- 






Bui if no choice shall be mide before the 4th o( 


~ 


- 378 


March neti following. Ihcii the VieePresideni 






thall aa as President, as in ihe cue of the death 










- 37S ^m 


PreiidtHl eftkt Sftalt. btil shall hti*e no vole unless 




^^1 


the Senate be equalljf divided. The Vice-Presi- 






dent shaU be . - 


3 


4 349 ^^^^1 


PrtiideiH fr» Irmttvr/. In the absence of the Vke- 
President >he Senate shall choose a . . . . 




^H 
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5 349 


When Ibe Vice- President shall eaercise the office 






of President of tbe United Slates, the Senate 






shall choose a 
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5 345 


Prtu. Congress shall pass no law abridging Ihe Eree- 
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the United Suies 10 vole shall nol be denied or 






■bridged by the United States, or by any State. 






on account of Mce. color, or. [Amendments] . 1 
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/Vnufr/TAWrr shall not be taken lot public uk <riih- 








— jrs 








aatt except ireawin. (elony, and breach at the 






peace, be privileged from arrest dunng their 












Huoses, and in going 10 and rctnming from ihe 




' 3S<» 






debalB in either House to any other place . . 
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1 350 


PHpHtm and immunititt of tibttni eft/ir Umtrd SiaSti. 
The citizens of each Rtaie shall be entitled to 










all Ihe privU^ge* and immunities of tbe dlitens 






of the several Slates 
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No soldier ihaJI be quartered in any house with- 




out Ihe concent of the owner in time of peace. 
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No person shall be twice put in jeopardv of IKe 
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All persons born Or nalaralized in tbc Uniled 










States, and subject to the iurisdiction tbercaf, 






are citizens of the Untied Slalei and of the 






Slale in which they reside. [Amendments] . 
No State shall make or enforce any law which 


'1 ■ 


- 380 








14 1 


- 3S0 


No Stale shall deprive any person of life, liberty. 






orpropercywilhoal duepiocessof law. [Amend- 


M ■ 


- 3SO 


Nor deny to any person within its iarisdiction the 






equal protection of its laws. [Amendments] . 
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Prixf! captured on land or water. Congress shall 








1 S 


" 355 


PrababU lauii. The right of the peopie (0 be secure 




in their persons, houses, papers, and effects 












not be violated, and no warrant shall issue for 










— 375 


Precfli e/law. No person shall be compelled in any 
criminal case 10 be a witness agBinil himself, 










nor be deprived of life, liberty, ot property wiih- 






No Stale shall deprive any person of life, liberty. 


5 — 


— 375 
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criminal prosecutions the accused shall have. 








6 — 
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have power to promote the 
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Froptriy of the Uniled States. Congress may dispose 






of and make aU needful rules and regulations 






respecting the territory or 


4 J 


* 370 


Prafifrly without due process of law. No person shall 












5 — 


— 37S 


of citiwns of the United Slates, not deprive any 

person of his life, libenv, or. [AmendmentaJ . 

Pnaicttiieta, The accused shall have a speedy and 










14 1 


- 3»» 






public trial in all criminal. {Amendments] 


6 — 


- 376 


He shall be tried by a jury in the State or dis- 






trict where the crime was committed. [Amend- 






ments] 
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Aft Sec. CX Pift 

PrtU€ti0m of the laws. No State shall denv to any per- 
son within its jurisdiction the equal. [Amend- 
ments] 14 I — j8o 

PMk tUht oc the United States incarred in suppress- 
ing insurrection or rebellion shall not be ques- 
tioned. The validity o£ the. [Amendments] .14 4 -» 383 

PMic safety mav require it The writ of kaheas corftu 
shall not oe suspended, unless when in cases of 
rebellion or inrasion the i 9 2 357 

Fublk trial by jurv. In all criminal prosecutions the 

accused shall have a speedy and. [Amendments] 6 — — 376 

FMk use. Private property shall not be taken for, 

without just compensation. [Amendments] 5 ^ ^ 375 

Fmmskment according to law. Judgment in cases of 
impeachment shall not extend further than to 
removal from, and disqualification for, office; 
but the partv convicted shall nevertheless be 
liable and subject to indictment, trial, jtvigment, 

and - I 3 7 349 

Pmniskmunts inflicted. Excessive bail shall not be re- 
quired nor excessive fines imposed nor cruel and 
unusuaL [Amendments] 8 ^- — 377 

Q 

QualiJuaHoH for €gice. No religious test shall ever be 

required asa 6— 3 371 

Qmali/uaiioHS of electors of members of the Hoose of 
Representatives shall be the same u electors 
for the most numerous twanch of the State 
legislature i 2 i 347 

Qmalificatiom of members of the House of Representa- 
tives. They shadl be twenty-five years of age, 
seven years a dtixen of the United States, and 
an inhabitant of the State in which chosen ..122 348 

Qualifuati^m of Senators. They shall be thirty years 
of age. nine years a dtixen of the United States, 
and an inhaoiunt of the State in which chosen 133 349 
Of its own members. Each House shall be the 

judge of the election, returns, and I 5 t 350 

Of the President. No person except a natural- 
bom citixen, or a dtixen of the Lnited States 
at the time of the adoption of the Constitution, 
shall be elegible to the office of President ..214 362 
Neither shall any person be eligible to the office 
of President who shall not luive attained the 
age of thirty-five years, and been fourteen years 
a resident within the United States .... 2 I 4 3S2 
Of 'the Vice-President. No person constitution- 
ally ineligible to the office of President shall be 
eligible to that of Vice-President. [Amend- 
ments] 12 — — 378 
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Qvarltnd in aoy hooie withont the conMnI of the 
ovraer in time of peace. No soldier ihall be, 

[Amendmenti] 

Quorum to do business. A maiority oE each House 

shall constitute a 

But a smaller number than a quorum may ad- 
journ from day to day, and may be aulhoriicd 
to compel the attendance of absent members . 
Of the 1 louse of Representatives for choosing a 
President shall consist of a member or members 
' from two-thirds of the Stales, and a majority 

of aJl the Stales shall be necessary to » choice. 

{Amendments] 

Quorum to elect a Vice-President by the Senate. 
Two-thirds of the whole number of Senators 

shall be a. [Amendments] 

A majority of the whole number shall be neces- 
sary to a choice. [Amendments] 



]7S 
378 



Fact, color, or previous condition of servitude. The 
right of citliens of the United States to vote 
shall nol be denied or abridged by the United 
States or by any State on account of. [Amend- 

Jialificalion of amendments to the Constitution shall 
be by the legislatures of three-fourths of Ihe 
several Slates or by conventionsin thtee-fourlhs 
of Ihe Slates, accordingly as Congress may pro- 

Ratifiialimi of the conventions i>f nine States shall be 
sufficient to ealablish the Constitution between 
the States so ratifying the same 

Ratio of representation until (he fitsl enumeration 
under the Constitution shall be made not to 
exceed one for every thirty thousand .... 

Ratio ai representation shul be apportioned among the 
several States according to their respective 
numbers, counting the whole number of per- 
sons in each Stale, excluding Indians not laxed, 
[Amendments] 

Raho. Out when Ihe right to vole for Presidential 
electors or mEmt>ers of Congress, or the legis- 
lative .executive, and judicial officers of the -State, 
except for engaging m rebellion or other crime, 
shall be denied or abridged by a State, the basis 
of representation shall be reduced (herein in 
the proportion oC such denial or abridgment of 
Ihe right lovote, [A mcnilmenls] 1 

Ribeinon against Ihe United Stales. Pcrsoni who. 
white holding certain Federal and State offices. 
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Art. Sec CI. P:^o 
took an oath to support the Constitution, after- 
wards engaged in insurrection or rebellion, dis- 
abled from holding office under the United 
States. [Amendments] 14 3 — 383 

Rtbtllion against the United States. But Congress 
may oy a vote of two-thirds of each House re- 
move such disability. [Amendments] .... 14 3 — 383 
Debts incurred for pensions and bounties for 
services in suppressing the rebellion shall not 

be questioned. [Amendments] 14 4 — 383 

All debts and obligations incurred in aid of 
the rebellion, and all claims for the loss or eman- 
cipation of slaves, declared and held to be ille- 
gal and void. [Amendments] 14 4 — 383 

RebtUiofi or invasion. The writ of habeas corpus shall 
not be suspended except when the public safety 
may require it in cases of i 9 2 357 

Receipts and expenditures of all public money shall be 
published from time to time. A regular state- 
ment of I 9 7 358 

Recess of the Septate. The President may grant com- 
missions, which shall expire at the end of the 
next session, to fill vacancies that may happen 
during the 2 2 3 364 

Reconsideration of a bill returned by the President 
with his objections. Proceedings to be had 
upon the I 7 a 351 

Records, and judicial proceedings of every other State. 
Full faith and credit shall be given in each State 

to the acts 4 i — 368 

Congress shall prescribe the manner of proving 
such acts, records, and proceedings .... 4 I — 368 

Redrest 0/ Frirvances, Congress shall make no law 
abridging the right of the people peaceably to 
assemble and to petition for the. [Amend- 
ments] 1 — — 374 

Regulations, except as to the places of choosing Sena- 
tors. The time, places, and manner of holding 
elections for Senators and Representatives 
shall be prescribed by the legislatures of the 
States, but Congress may at any time by law 
make or aUter such 1 4 i 349 

Regulations of conmierce or revenue. Preference to 
the ports of one State over those of another 
shall not be given by any i 9 6 357 

Religion or prohibiting the free exercise thereof. Con- 
gress shall make no law respecting the estab- 
lishment of. [Amendments] i — — 374 

Religious test shall ever be required as a qualification 
fur any office or public trust under the United 
.States. No 6 — 337' 

Removal of the President from office, the same shall 

devolve on the Vice-President In case of the 221 363 
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HcpraiHlatisti. No State, without lis consent, shall 
be deprived of its equal luffiage in the Senate, 

RtpTtaHlalinH and direct taxation, how apportioned 
among the several States. [This provision is 
changed by the fourteenth amendment, section 
a, page 381] 

RefriitHialiaH until the first enumeration under the 
Constitution not to exceed one for every ihirly 
thousand. The ratio of 

Kifreienlation in any State. The executive thereof 
■hall issue writs of election to fill vacancies in 
the 

Rtpminialiim among the several States shall be ac- 
cording to their respective numbers, counting 
the whole number of persons in each Slate, 
excluding Indians not taxed. The ratio of. 
[Amendments] 

fiifreitnliilien. But where the right to vote in cer- 
tain Federal and State elections is abridged for 
any cause other than rebellion or other crime 
the basis of represents I ion shall be reduced. 
[Amendments] 

flefrutrilativts. Congress shall consist of a Senate 

and House of 

Qualifications of electors of members of the House 

No person shall be a Represeniaiive who shall not 
have attained the age of iwenty-live years, been 
seven years a citizen of the United Stalea, and 
an inhabitant of the State in which he shall be 

And direct taxes, how apportioned among the sev- 
eral States. [Amended by fourteenth amend- 
ment, section z, page 382] 

Shall choose their Speaker and other officers. 
The House of 

Shall have the sole power of impeachment. The 
House of 

Executives oE the Slate shall issue writs of elec- 
tion to fill vacancies in the House of - . . ■ 

The times, places, and manner of choosing Rep- 
resentatives shall be prescribed by the legisla- 
tures of the Sutes 

But Congress may at any time by law make or 
alter such regulations except as to the places 
of choosing Senators 

And Senators shall receive a compensation to be 
■sceitained by law 

Shall in all cases, except treason, felony, and 
breach of the peace, be privileged from arrest 
during attendance at the session of the House, 
and in going lo and reluming from the same ■ 

Shall not be questioned in any other place lor 
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Art. S«c. a. Pif« 
any speech or debate. Members of the House 
of I 6 I 350 

Representatives. No member shall be appointed dar- 
ing his term to any civil office which shall hare 
b^n created, or the emoluments of which shall 
have been increased, daring such tenn ... i 6 '351 
No person holding any office ander the United 
States shall, while holding such office, be a 

member of the House of i 6 2 351 

All bills for raising revenue shall originate in the 

House of I 7 I 351 

No Senator or Representative shall be an elector 
for President or Vice-President 2 i 2 361 

Representatives shall be bound by an oath or affirmation 
to support the Constitution of the United States. 
The Senators and 6 — 3 371 

Representatixfes among the several States. Provisions 
relative to the apportionment ot [Amend- 
ments] 14 2 — 382 

Representatives and Senators. Prescribing certain dis- 
qualifications for office as. [Amendments] .14 3 — 383 
But Congress may, by a vote of two-thirds of each 
House, remove such disqualification. [Amend- 
ments! 14 3 — 383 

Reprieves and pardons except in cases of impeachment. 

The President mav grant 2 2 1 363 

Reprisal. Congress shall have power to grant letters 

of marque and 1 811 35i( 

No State shall grant any letters of marque and . 1 10 i 358 

Republican form of government. The United States 

shall guarantee to every State in this Union a 44 — 370 
And shall protect each of them against invasion ; 
and on the application of the legislature or of 
the executive (when the legislature can not be 
convened), against domestic violence .... 4 4 — ^o 

Reserved rights of the States and the people. The enu- 
meration in the Constitution of certain rishts 
shall not be construed to deny or disparage others 
retained by the people. [Amendments] ... 9 ^ ^ 377 
The powers not delected to the United States by 
the Constitution, nor prohibited by it to the 
States, are reserved to the States respectively 
or to the people. [Amendments] 10 — — 377 

Resignation^ or inability of the President, the duties and 
powers of his office shall devolve on the Vice- 
President. In case of the death 2 I 5 363 

Resignation^ or inability of the President. Congress 
may by law provide for the case of the removal, 
death 2 i 5 363 

Resolutions or vote ^except on a question of adjourn- 
ment) reouirmg the concurrence of the two 
Houses snail, Mfore it becomes a law, be pre- 
sented to the President. Every order ... I 7 3 351 

28 
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KevtHMi sliall orieinate in the House of Representa- 
tive!. All bills for raising 

RevntMC. Preference sblll not be given to the ports 
of one State over Ihoac of another by any regu- 
lations of commerce or 

Rkadt island entitled to one Keprcsenlalive in the 
First Congress 

Righl ofptlitien. ConKreas shall make no law abridg- 
mglhcright of the people peaceably to assemble 
and to petition for the redress ol grievances. 
[Amendments] 

/figif In ketp and btar arms. A well-regulated militia 
being necessary to the security of a free Slate, 
the right of the people to keep and bear arroB 
shall not be infnnged. [Amendments] . . . 

Rights in the Constitution shall not be construed to 
deny or disparage others retained by the people. 
The enumeration of Certain. [Ame&dmeDts] 

Rights not delegated ID Ihe United States nor pro- 
hibited to the Stales arc reserved to the States 
respectively or lo the people. [Amendments] 

Rtdts of its proceedings. Each House may determine 
the 

Rults and rfgalatifm respecting Ihe territory or other 
property of ihc United States, Congress shall 
dispose of and make aJl needful 

RttUi of thr commi'H /uio. All suits involving over 
lircnty dollars shall be Iried by jury according 

lo the. [Amendments] 

No fact tried by a jury shall be re-examined except 
according lo tbe, [Amendments] 



Siitnie and tki tisf/ul arts by securing to authors and 
inventors the exclusive right to their wrilings 
and discoveries. Congress shall have power to 
promote the progress of 

Starchti and ititurit shall not be violated. The right 
of the people to be secure against unreasonable. 
[Amendments] 

SearcAii and leitHrts. And no warrants shall be 
issued but upon probable cause, on oath or 
affirmation, describmg the place to be searched 
and the person or things to be seized. [Amend- 

Stat ef gaormmtitt. Congress shall exercise exclusive 
legislation in all cases over such district as may 
become the 

SiCHTities and current coin of the United States. Con- 
gress shall provide tor punishing the counter- 
leiting of the 
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Stmrity tfafru Slatt, Ihe righl of the people lo keen 
and bear arms shill not be infnneeii- A itell- 
Tcgulaledmilitiabcingneceuatyiouie. [Ameod- 

Stnati and Hamt of Rtprtimtatmi. The Congceu of 

e UnitedSuteathaU consUlof a 

S/nalt e/lkt Uniitd Stain. The Senile sLdl be com- 

Eased of two Senators from each State. cho»en 
y the legislature for six fean 

If vacancies happen daring the lecess of the leg- 
islature of a State, the eiecutive iheieof may 
malte temporary appointmenlB until the next 
meetiuK of (he legiilature 

The Vice-President shall be President of the Sen- 
ale, but shall have no vote unleu the Senate be 
equally divided 

The Senate shall choose their other officers, and 
also a President pro tempore in the absence of 
Ihe Vice-President or when he shall exercise the 
office ot President 

The Senate shall have the sole power Id Iry alt 
impeachments. When aitling for that purpose 
Ihey shall be on oalfa or afhrmalion .... 

When the President of Ihe United Slates is tried 
Ihe Chief Justice shall preside; and no pCTsoD 
shall be convicted wilhoal the concurrence of 
two-thirds of the members present 

It shall be the judge of elections, lelunis, and 
qualificalions of its own members 

A majorily shall constitute a (|uotum to do busi- 
ness, but a smaller number may adjourn from 
day lo day, and may be authorized to compel 
the attendance of absent membtis 

It may determine Ihe rules of its proceedings. 
punish a member Ua disorderly behavior, and 
with Ihe conciUTCDOe of two-ihirds expel a 
member 

It shall keep a jotunal of its proceedings, and 
from time to lime publish Ihe same, except such 
parts as may in their iudgmenl requite secrecy 

It iball not adjourn for more than three days 
during a seiiion without the coiucnl of the 
other House 

It may propose amendmeois lo bills for raising 
revenue, but such bills shall originate in the 
House of Reptesentalives 

Tbe Senate shall advise and consenl lo Ihe ratifi- 
cation of all treaties, provided iwo-thtrds of Ihe 
members present concur 

Il shall advise and con«ent lo the appointment of 

B, other public ministers and consuls, 

•» of Ihe Supreme Court and all other offi- 

lot banan oiberwiae provided tot . . . 
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Senate of the Unittd Slalts. Il may be convened by (he 

President tin extraordinary oecaaions .... 

No Stale, without its conicnt, ihall be deprived of 

its equal auSrage in the Senate 

Smaleri ihall, immcaiately after assembline, under 
their first election, be divided into three classes, 
so thai the seals of One-third shall become 
vacant al the eipirallon of every second year . 

No person shall be a Senator who shall not be 
thirty years of age, nine years a citizen of the 
United States, and an inhabitant when elected 
of the State for which he shall be chosen . . 

The times, place*, and manner of choosing Sena- 
tors may be fixed by the legislature of a Stale, 
but Congress may by law make or altar such 
regulations except as to the places of choos- 
ing 

If vacancies happen during the recess of the legis- 
lature of a Slate, the cietutive thereof may make 
temporary appointments until ihc next meeting 
of the legislature 

They shall In all cases, except treason, felony, and 
breach of the peace, be privileged from arrest 
during their attendance at the session of the 
Senate and in going to and returning from the 

Sfutlnri and Representatives shall receive a compen- 
sation to be ascertained by law 

Senators and Representatives shall not be i]ues- 
tioned for any speech or debate in either House 
in any other place 

No Senator or Reprcseutalire shall, during the 
time for which be was elected, be appointed to 
any civil office under the United Stales which 
shall have been created, or of which the emolu- 
ments shall have been increased, during such 

No person holding any office under ihe United 
Slates shall be a member of cither House dur- 
ing his continuance in oOice 

No Senator or Representative or person holding 
an office of trust or profit under the United 
States shall be an elector for President and 
Vice-President 

Senators and Representatives shall be bound by an 
oath or affirmation in support the Constitution . 

No person shall be a Senator or Representative 
who having, as a Federal or Stale officer, taken 
an oBih to supjiort the Constitution, afterwards 
engaged in rebellion against Ihc United Slates, 
[Amendments] 

But Congiess may, bv a vote o( two-thirds of each 
Home, remove such disability. [Amendmentt] 
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Servile or labor In one State, tauping into inoilicr 
Slate, shall be delivcrred up to the pactT to 
whom lacb service ot labor may be due. rugi- 

Strvittide, except as a punishnicnt (or crime, whereof 
the party shall have been dul; convicted, shall 
eiiit in the United States c>t any place sabjecl 
la (heir jurisdiction. Neither slavery nor in- 
volunlarj. [ATDendmenls] 

Strtittidt. The rigntof dliiensof the United Stales 
to vole shall not be denied or abridged by the 
United Slates or bjr any Slate on account of 
race, color, or previous condition ot (Amcnd- 

Siipi ef WOT in time of peace, without the consent of 
Congress. No Stale shall keep troops or . . 

Silvrr earn a tender in payment of debts. No Stale 
shall make anything but gold and 

Sstut. Neither the United Slates nor anj State shall 
assume or pay any d«bt or obligation incurred 
in aid of insurrection or rebellion, or any claim 
(or the loss oi emanidpation of any. [Aniend- 

Siavery nor involuntary servitude, except as a punish- 
ment for crime, whereof (he party shall have 
been duly convicted, shall exist iu the United 
Stato. or any places subject to their jurisdiction. 
Neither. [AmcndmcntsJ 

SMit^t shall not be quartered, in time of peace, in 
any house without the consent of the owner. 
[Am«iidm«nts) 

StKli Carv/imi entitled lo five representatives in the 
First Congress 

Sfeaier and other officeis. The House of Representa- 
tives shall choose their 

Speeeh tr ef Ihe Prtu. Congress shall make no law 
abridging the freedom of. [Aroeodments] . . 

Speedy amd fnhtk trial by a jury. In all criminal 
prosecutions the accused shall have a. {Amend- 

Standord »fxBtigkUiiAwms.\ata. Congress shall fii 
the - 

Sum 9/tie Umim. The President shall, from lime lo 
lime, give Congress infomtaiion of the ■ . ■ 

Sbtte legulatMTti, and all executive and judicial officers 
of the United Sutes, shall take an oath to sup- 
port the Constiiution. All members of the 

SMa. When vacancies happen in the reptesentalian 

from any Stale, the ciccndre aathotilv oball 

iKsue writs of election lo 611 such vacancies . . 

Congress shall have power lo regulate comnwru 

among the several 
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Statu. Ni> StaiE shall enter into an; treaty, alliance, or 
confederation , 

Shall not grant letters of marque and reprisal 

Shall not coin money 

Shall not emit bills of credit 

Shall not make anything but gold and silver coin 
> tender in payment of debts 

Shall not pass anj' bill of attaaidet, tx finst/acla 
law, or law impairing the obligation oF contract! 

Shall not grant any title of nobility 

Shall not, without the consent of Congress lay 
any duties on imports or exports, except what 
may be absolutely necessary for executing its 
iiiapeetion laws 

Shall not, without the consent of Congress, lay 
any duty of tonnage, keep troops or ships of 
war in time of peace, enter into any agreement 
or compact with another State or with a foreign 
power, or engage in war unless actually invaded 
or in Euch imminent danger as will not admit of 

Full faith and credit in every other State shall be 
given to the public acta, records, and judicial 
proceedings of each Stale 

Congress shall prescribe the manner of proving 
such acts, records, and proceedings 

Citizens of each State shall be entitled to all privi- 
leges and immunities of citizens in the several 
States 

New Slates may be admitted by Congress into 
this Union _. 

But no new Stale shall be formed or erected within 
the jurisdiction of another State 

Nor any State formed by the junction of two or 
more States or parts o( States without the eon- 
sent of the legismturcs as well as of Congress . 

No State shall be deprived, without its consent, 
of its equal suffrage in the Senate 

Three-founhs of the legislature* of the States or 
conventions of three-fourths of the Sutes, as 
Congress shall prescribe, may tatify amend- 
ments to the Constitution 

The United States shall gnarantec a republican 
form of government to every State in the Union 

They shall protect each State against invasion 

And on application of the legislature, or the 
executive [when the legislature tan not be con- 
vened), against domestic violence 

Tbe ratification by nine States shall be sufRcient 
to establish the Constitution between tbe States 
so tatiEying the same 

When the iSioice of President shall devolve on 
the House of Representatives, the vote shall be 
taken by Stales. [Amendments] 
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Slatts. Bui in chooiing ibe Pruidint (he vole shall 
be laken by Stales, (be repiCsentaUcjii fioro each 
Slate having one vole. [Amendments] . . . 
A quorum for choice of President shall consist of 
a member or membeis from two>lbuds of the 
Slates, and a majorlly of all the Slates shall be 
necessary to a choice. [Amendments] . . . 

SMti or to the people. Powers not delegated to the 
United Sutes, nor piohibited to the Slates, are 
reserved to Ihe. [Amendments] 

Suffng* in the Senate. No Slate shall be deprived 
witbout its consent of its equal 

Stall at common law, where the value in controversy 
shall exceed twenty dollars, shall be tried by 

jury. [Amendment] 

In law or equity auainst one of the Stales by dti- 
sena of another State or by dlizeni of a foieign 
State. The judicial power of the United State* 
shall not extend to. [Amendments] .... 

Sttprtmt Cmrt. Congress shall have power to consti- 
tute tribunals inferioi lo the 

Sufrtmi Court, and such inferior courts u Congress 
mav establish. The judicial power of the 
United Sutes shall be vested in one .... 
The judges of the Supreme and inferior courts 
shall hold their offices during good behavior . 
The compensation of the judges shall not be 
diminished during their continuance in office 

Suf-rrmr c'wrr shall have original jurisdiction in «ll 
cases affecting ambassadors, other public minis' 
tets and consuls, and in which a Slate may be 

Shan have appellate jurisdiction, both as lo law 
and fact, with such exceptions and icgulatiatu 
•1 Congress may make. The 

Sl^rtmt lata of the Uod. This Constitatian, the law* 
nude in pursuance thereof, and the trealiea of 

the United Slates shall be the 

The judges in every Stale &haU be bound thereby 

Smpfriii miurrecliona, and repel invasiooa. Congress 
shall piotide for catling forth the militia lo exe- 
cute the laws 

.Sii/'/nHnM of insntiection or rebellion, shall not bo 

aoestioned. The public debt, including the 
ebt for peDiioB* and bounties incuried in the. 
[Amendments] 



X shall be laid unless in proportion to Ihe census or 
enumeration. No capitation or other direct 

X or dutv shall be laid on ariidcs exported from 
any State. No 
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Taxri (direct) and Repre»enUtiveB, how apportioned 
among the several Slates. [See foiuteeiitb 
amendment, section 2, page 381] 

Taxti, duties, imposts, and excises. Congress shall 

have power to lay 

They shall be uniform throughout the United 
States 

Tiaiperary appetnlmtnts until the next meeting of the 
legislature, li vacancies happen in the Senate 
in the recess of the legislature of a State, the 
executive of the Suie shall make 

Tntder in pavmenl of debts. No State shall make any- 
thing but gold and silver coin a 

Tirm offoHrytari. The President and Vice-President 
shall bold tbeir offices for the 

Term for which he is elected. No Senator or Repre- 
sentative shall be appoinled to any office under 
the United States which shall have been created 
or its emoluments increased during the . . - 

Ttrrkary or other property ot the United Slates. Con- 
gress shall dispose of and make at] needful rtiles 
and regulations respecting the 

Till as a qualification for any office or public trust 
shall ever be required. No religious .... 

Tiitimony of two witnesses to the same overt act, or an 
confession In open court. No person shall be 
convicted of treason except on the 

TlirH-fimrths of tht ItgiUaturts of the Sutcs, ot con- 
ventions in three-fourths of the States, as Con. 
grcss shall prescribe, may ratify atncndmenti to 
the Constitution 

Tit. The Vice-PresidenI ihall have no vole unless the 
Senate be equally divided 

Timii, flacii, and mattur of holding elections for 
Senators and Representatives shall be pre- 
scribed in each State by the legislature thereof 
But Congress may at anj^time bylawmakcoralter 
such regulations, except as to the places of 
choosing Senators 

Tiffi ef HeiHily. The United States shall not grant 

any - 

No State shall grant any 

Title of any kind, from any king, prince, or foreign 
State, without the consent of Congress, No 
person holding any office under the United 
States shall accept of any 

Tennagt without the consent ot Congress. No Slate 
shall lay any duty of 

Tranjuillity, provide for the common defenM, etc To 
insure domestic. [Preamble] 

Treason shall consist only in levying war against the 
United States, or in adhering to Iheir enemies, 
giving them aid and comfort 
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7>V(i(M(. No penon Khali, unlcsi on ihe ustimonyof 

two witneuea lo the ume oirctt ict. oi on con- 

fcssion in open court, be convicled of ... ■ 3 3 I 368 
Congreta shall have power lo declare the pnnUb- 

raeol of 3 3*3" 

Shall not work corruption of blood. Attainder of 3 3 I 368 
Shall not work forfeiture, except durins the lite 

of the person attainted- Attainder of. ■ ■ - J i * jStl 
TYeateH, firiiny, ot other high crimes and misde- 

meanatB. The President, Vice-President, and 

all civil officers shall be removed from office on 

impeachment for and conviction of .... j 4 — 365 
7>MMi>,^Mj', tiuiirMti t/titftatt. Senators and 

RopreMDtatlves shall be privileged from arrest 

while attendtnB o> while going to or returning 

from the seasions of Congress, except in ca^es 

of I 6 I 350 

TWiunry, but in consequence of appropriations made 

l>j law. No money shall be drawn from the . 197 35S 
jytatHt. The President shall hare power, with the 

advice and consent of the Senate, provided two- 
thirds of (he Senators present concur, lo make j i 3 364 
The judicial power shall extend to all cases arising 

under the Constilntion, lanrs. and 3 1 t 365 

They shall be the supreme law of the land, 

aiid the judges in every Slate shall be bound 

thereby 6 — » 37' 

TViaty, alliance, or confederation. No State shall 

enter into any 1 io i 358 

7Vm/, judgmcni, arid punishment according to law, 

Judginenc in cases of impeachment shall not 

extend further than to removal from and dis- 

2uaIt4calion for office ; bul the party convicted 
lall nevertbelcss be liable and subject lo indict* 

went 1 3 7 349 

Trial hyjtiry. All crimei, B«eept in cases of impeacb- 

mcnt. shall be tried by juty 3 * 3 3*^ 

Soch trial shall be held in the State within which 

the crime shall have been committed .... 3 i 3 3^7 
Bul when not commiiied within a State, the (rial 
shall be at snch place as Congress may by law 

have dircacd 3*33*^ 

In all criminal pTosecotioni the accused shall have 

a speedy and public- I Amendments) .... 6 — — 376 
Suits at common law. when the amount exceeds 
twenty dollars, shall be by. [Amendments] . ^ — — 377 
THhnu// inferior to the .Supreme Court. CongreM 

shall have power to constitute , > 8 9 355 

Troofi or ships o( war in time o( peace without the 

coosenl of Congress No Stale shall keep . . t 10 3 361 
Trun ihJ Pnfit under the Hulled States shall be an 
elector (or President and Vice-Presidenl. No 
Scnalot. Repieseniatlvc, or person holding any 
office of * ' 1 361 
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T^aia-iAirifi of Ihe members piesenl. No petion shill 
be convicted on impeachment nilUoul the con- 

Tuie4hiTd!, may expel a member. Eacli Houk, with 
Ihe coDcurrencc of 

Ttoo-lhirds. A bill returned by the Presideni with his 
objections iray be repassed by each House by 

Tae^hirdi ai the Scnalom present concur. The 
President shall have power, by and with the 
advice and consent of (he Senate, to mike 
treaties, provided 

Two4hirdt of the legialalurcs of the several Stales. 
Congress shall call a convenlion for proposing 
amendments to Ibc Constitution on the applica- 
tion of 

Ta>e4hirdt of both Houses shall deem it necessary. 
Congress shall propose amendments to the Con- 
Elitation whenever 

Tof-ihirds of the States. When the choice of a Presi- 
dent shall devolve on the House of Representa- 
tives, a quorum shall consist of a member or 
members from. [Amendments] 

ThHfthirdi of the whole number ot Senators. A quo- 
rum of Ihe Senate, when choosing a Vice-Presi- 
dent, shall consist of [Amendments] . , . 

Two4hirds. may lemove Ihe disabilities imposed by the 
third section of the fourteenth amendmenL 
Congress by a vote of. [Amendments] . . . 

T'mt yiars. Appropiiations for raising and supporting 
armies shall nol be for a longer teim than . ■ 

U. 

Union. To establish a more perfect, [Preamble] 

The PresidenI shall, from time lo lime, give to 

Congress informalion of the stale of the , . . 

New States may be admitit-d by Congress into this 

But no new Stale shall be formed or erected within 

(he iuiiidkiion of another State 

Unrtasonablt searches and seizures. The people shall 
be secured in their persons, houses, pajwrs, and 

effects against. [Amendments] 

And no warrants shall be issued but upon prob- 
able cause, supported by oath or atfirmalion, 
and iiarllcDlarly describing the place to be 
searched and the persons or things to be seized. 

[Amendments] 

Unrnttal punishments inflicted. Excessive bail shall 
not be required, nor excessive fine* imposed, nor 

cruel and. [Amendments] 

Uit without just compcnsaijon. Private properly 
shall not be tilien for pnblK. [.Amendments] 
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Uief-l >rts, b; securing tor limiied times in aulhors 
and inventors the eiclusive right (o Iheir writ' 
ings and iovenlionR. Cimgtets shall have pooer 
to promote the progrest oiF Kience and the . . 



Vatattit! happening in the rcpresentaiion of ■ Stale, 
The executive thereof shall iatuc writs of elee- 

Vatamiii happening in the Senate in the reccsi of the 
legiilaiurc of a State. How filed 

ViuaHtiri that happened during the recMi of the Sen- 
ate, by granting commiuioni which ahall ejrnir« 
at the end of the next leuion. I'he I>rHidenl 
shall have power lo fill 

Validity of the public debt incurred in luppresaing 
Wurreclion against the United Stain, incluo- 
ing debt lor pensions and bounties, shall not 
be ijueMloned. [Amendmenti) 

Vavlt bound to or from the ports of one State shall 
not be obliged lo enter, clear, or pay dudea in 
another State 

PWV of a bill br the President. Proceedings ot the 
two Houses upon the 

Fwv-/yrn^(w/ of the United Slates shall be Preudent 

of the Senate 

He shall have no vote unless the Senate be 
equally divided ........'... 

The Senate shall elect a President pro tempore 

in the absence of the 

He shall be chosen for the term of four years . 
The number and the manner of appointitig elect- 
ors for President and 

In case of the removal, death, resignation, orina- 
bilitf of the President, the powers and duliea 

of Ills office shall devolve on the 

Congress may provide by law lor the case of the 
removal, death, resignation, or ioalHlity both of 

ihe Pteaident and 

On impeachment lor and conviction of treason, 
bribery, and other high crimes and misdemean- 
noii shall be removed Irom office. The ■ ■ . 

Vitf-Fntidtnt. TV mamiifr *f tlummi; Ike. The 
eleclon shall meet in their respective States 
and vote by ballot for Preaidcnl and Vice-Pres- 
ident, one of whom, at least, shall nol be an 
inhabitant of the same State with themselves. 

[Amendments! 

The electors shall name, in distinct ballots, the 
pereon voted for as Vice-President. [Amend- 

Thcy shall maVe dixincl list* of Ihe persons voted 
fur as Vice- Preside 111. which lists they ibalt sign 
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and cetlify, and send sealed to the seal of goT- 
ernment, directed to the rresidcot of the Hva- 

ate. [Amendments] 

VicfPrtridna. Tht manntr ef tkaosmg tht. The 
President of the Senate shall, in the presence 
of the Senate and House of Repiesenlalives, 
open all the certificates, and the votes shall then 
be counted. [Amendments] 

The person having the greatest numbet of voles 
shall be Vice-Fresidenl. if such number be a 
majority of the whole number of electors. 
[Amendments] 

If no person have a majority, then from the Iwo 
highest numbers on the list the Senale shall 
choose the Vice-President. [Amendments] 

A quorum for this purpose shall consist of two- 
thirds of the whole number of Senators ; and 
a majority of the whole numbet shall be nec- 
essary (o a choice. {^Amendments] .... 

But if l)ie House shall make np choice of a Pres- 
ident before the 4th of March next following, 
then the Vice-President shall act as President, 
as in the case of the death or other conslilu- 
(ional disability of the PresidenL [Amend- 
ments] 

No person constitutionally ineligible as President 

shall be eligible as. [Amendments] .... 

VMtnci. The United Statesshall guarantee to every 

State a republican form of government, and 

shall protect each Sule against invasion and 

domestic ■ 

yirginia entiQed to ten Representatives in the First 

Consro. 

VcU. Each Senator shall have one 

The Vice-Ptesidenl unless the Senate be equally 

divided, shall have no 

Vett requiring the concurrence of the two houses 
(escepl upon a question of adjournmenl) shall 
be presented lo the President. Every order. 

Volt shall not be denied or abridged by the United 
Slates or by any State on account of race, color, 
or previous condition of servitude. The right 
of citizens of the United States to. [Amend- 

VM ef two-thirdt. Each House may expel a member 
bya 

A bill vetoed by the President may be repassed in 
each House by a 

No person shall be convicled on an iuipeachmenl 
except by a 

Whenever Imlh Houses shall drem it necessary. 
Congress may propose amendments lo the Coii- 
slilulion by a 
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Art. S«c a. P^« 
Voii 0/ htfctkirds. The President may make treaties, 

with the advice and consent of the Senate, by a 223 364 
Disabilities incurred by participation in insurrec- 
tion or rebellion may De relieved by Congress 
by a. [Amendments] 14 3 — 583 

W. 

War^ grant letters of marque and reprisal, and make 
rules concerning captures on land and water. 
Congress shall have power to declare .... i 811 355 
For governing the land and naval forces. Con- 
gress shall nave power to make rules and arti- 
cles of I 8 14 355 

No State shall, without the consent of Con^ss, 
unless actually invaded, or in such imnunent 
danger, as will not admit of delay, engage in . i 10 3 361 

War against the United States, adhering to their 
enemies, and giving them aid and comfort. 
Treason shall consist only in levying •••331 368 

IVarrants shall issue but upon probable cause, on 
oath or affirmation, describing the place to be 
searched, and the persons or things to be 
seized. No. [Amendments] 4 — — 375 

Weights and measures. Congress shall fix the standard 

of I 8 S 354 

Welfare^ and to secure the blessings of liberty, etc. 

To promote the general. [Preamble] .... — — — 347 
Welfare. Congress shall have power to provide for 

the common defense and general i 8 I 351 

Witness against himself. No person shall, in a crim- 
inal case, be compelled to be a. [Amendments] 5 — — 375 
Witnesses against him. In all criminal prosecutions 

the accused shall be confronted with the. 

[Amendments] 6 — — 376 

Witnesses in his favor. In all criminal prosecutions 

the accused shall have compulsory process for 

obtaining. [Amendments] 6 — ^ 376 

IVitnesses to the same overt act, or on confession in 

open court. No person shall be convicted of 

treason unless on the testimony of two ... 3 3 I 368 
Writ of habeas corpus shall not be suspended, unless 

m case of rebellion or invasion the public 

safety may reouire it 1 9 2 357 

Writs of election to nil vacancies in the representation 

of any State. The executive of the Sute shall 

issue I 2 4348 

Written opinion of the principal officer in each of the 

Executive Departments on aov subject relating 

to the duties of his office. The President may 

require the 2 2 i 363 
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Yeas and nays of the members of either House shall, 
at the desire of one-fifth of those present, be 

entered on the journals i 

The votes of both Hoases upon the reconsiderar 
tion of a bill returned by the President with his 
objections shall be determined by i 
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Adams, John, on aMociation of 
1774, g; on Ucclarattoo of In- 
depenJencc, 1 1 ; on the federal 
Convention. 17, 70: Vice-rteai- 
denl, go; announces Klevenili 
Amendment, I0|: Pmulcnl, to8, 
109; and the Monrae Uodrine, 
t u ; appoint* John Manihall 
cb injustice, 3-ifv. 

Adams. John Quincy, 114. 118; 
■uppotts JcRerson in titn pu> 
cbase ol Liiuisiana. 134 ; and Ihe 
l'an> American Cungra«i, 158. 

Adam!), Samuel. 84. Kj^ 

African slave trade, The. opposed 
in the Federal Con»enlion, 27: 
liealy bclween (he United States 
and Great Htitain, no, in. 

Alabama, mi, »33. «S4. asS. *SS- 
*68, S70, 183, 294. 

Alexandria. 119, 

Alien and Sedition Acta, 116-iiS. 

Amendment*, ot the Constitution, 
Snl tweWe. 91-lM; proposed by 
Jeffeison to ratify Louisiana pur- 
chase. 133; ptopooed Ihirteenlh 
amendment (1S61) M5-10H; 
recommended by Uncoln for 
cumpenialoty emanciiiation, ill : 
of stale conititnlion* (laoo-lHe^. 
ti5.ii6: iheihiiteeBih. iso-i^: 
the fonrtMnlh. 160-171 ; the lit- 
teenlh, 171-17;; chaiactar of Ihe 
tfairteenin, tonrteentfa, and lif 
lecnth. 276. «77, s8a 183, J84, tSs. 
a86, »»7, >9i, »c«-3ii. uj. 345. 

American AnU-SlaTery Society. 17*. 

Ames, Piaher, 96, <^. 

Annapolia convention. Tbe, 16. 

Anti-Federalistt, their estimate of 
- "ederali 



objection to tiie 
aiatoa 01 treaties, 58 , objection 
to the .Senate is court of ira- 
pvacbmenl. 59: approval of pio- 
vision for presidential electois, 
'* ■ -■ 1 ii( 



. 83 ; oppose ratilicallon of 

the Conslitulion, 83-91. 
Ariiona, soy 
Arkansas, loa; mililary goveniof 

in, Z14; abolishes slaverr, tVi, 

215. 170. i8j. 293. 
Articles of Confederatton, ta, 13, 

14.15. '6.17. 
Aiblef, James M , 25a, Ijl. 



Banlt. a national |i79i). i2>-i>3' 

Kenson, Kgb«r1,9», 

Kentiin. Thomas II. I44-I46- 

billi of Righu, 70-73; pii^iosed by 
rillfying conventions (1787. 17S») 
K4-92 ; 6tst ten amendnenis as, 
92-100: see under " Conatitu- 
lions. The State." 

Hilt of rights, the Eo^tah, i£S9, 8, 

Bills of credit, 1775, 1 1. 

BinEham, John A. )6i, 173. 

Blah'. Francis P. 271. 

Border Stales, The, durlni Ihe dvU 
Wat, aio-iM: reject the fifteenth 
amrndmenl. 193 
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Boutwell, George S. 27^. 

Bradley, Joseph P. Juslice, 315. 

Breckenridge, John, 70, 12S. 

Breckenridge, John C. 197. 

Bryce's American Commonwealth. 
62 (nole). 

Buchanan, James, Preaideni, on The 
Kansas conatitulions, liMi ••-tti- 
tude of towards secession, 204, 

Burt, Armislead, proposes amend- 
ment to Oregon Bill, 177. 
Butt, Aaron, 109, 110, III, 1 1 5, 134, 
Butler, General Benjamin F. 273. 
Butler, Pierce, 98, 117, llS, 



Calhoun, John C., defends nullifica- 
tion, iGj. 16G ; speech on Clay's 
resolutions, 1S4, 1S5. 

California, questions involved in the 
acquisition of, 177-179, 1S3-1S9; 
225. *S7. ^S. ^7°' ^^' 2S6. 

Cam|>bel1, Brooicins, 1 16. 

Canning, Gcotge, 152, 153. 

Carrol, Charles, 98. 

Caswell, Richard, 70. 

Census. 17. 

Chandler, Zachariah, on the Conrin 
Amendment, 207. 

Charleston, 269. 

Chase, Salmon P., on Kansa*;- 
Nebraska Bill, 191 ; on the con- 
stitutionality of slavery lesttic- 



Ckica 



1. 192, 



I Convention (rS6o), 1 



.ompramise, 140-149; on the 
Monroe Doctrine, 1^6; and Nulli- 
fication, i63; his ceusure of Jack- 
son, 170, 171 ;hia eight resolutions, 
183-189. 

Clinton, De Witt. iii. 

Clinton, George, 88, 109. 

Clopton, David, III. 

Clymer. George, 96, 

CoT>b, Howell. J04, 205. 

Cobb. Thomas W,, 146, 205. 

Colfax, Schujrlcr, itS, 251, 271, 274. 



Collins, John, 99. 

Cemma» Senst, Paine's, 11. 

Commonwealths, see Slates. 

Compaci, The Social, 70. 

Compromise of 1850, 182-189. 

Confederacies, several suggested 
for Aroetiea, 37. 

Confederate slater of America, 
201-204 ; "l"! ■"*' include the 
Border States, no; relaiion of 
Tennessee 10, 222 ; legal aspect 
of de facts local governments 
under, 305. 

Confederation. 1776, 12. 

Confiscation Bill, The, 209, ilo^ 

Congress, of 1765, (j, 7 ; of I774, 
7-[ I ; takes up question of inde- 
pendence, 12; confederation, 13; 
public lands, 14; Tariff Act 
1 1 7S6), proposed, 1 j 1 suggestions 
by, ignored, 16. 17 ; organized bjr 
the Federal Convention, 2a, 11, 
22-14, 25, 26-2S. 29, 30, 32 J 
powers, organitalion, and char- 
acter of, examined in " The Fed- 
eralist," 40, 41, 45, 46-48, 51, 51. 
53-56, 57, 59; submits the Con- 
stitution to the states, 82,83; 
discusses first ten amendmenla. 
92-98 ; discusses the eleventh 
amendment, 105: discusses the 
twelfth amendment, 109, 112-117; 
creates the United States Bank, 
122; and the Jay Treaty, IS4, 
125 ; discusses the Missoari com- 
promise, 140-150, and the tariffs 
of 1824. 1828, 1833, 157-168; 
power of, over slavery, Mexico, 
California, Oregon, Texas (com- 
promise of 1850), 175-189 ; passes 
Kansas-Nebraska Act. 190-193; 

E» the thirteenth amendment 
1). 205-208; passes the Con- 
tioD Act, 309, 210: abolishes 
slavery in the territories and the 
District of Columbia. 210, 2S1; 
refuses recognition of the Pier- 
point government but accepts its 
ratification of the thirteenth 
amendment, 119; emancipates 
escaped staves, :8: ; disctusea 
and adopts the thirteenth amend- 
ineDt(iS£j), 350, 15a, 1831 puMS 
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the Civil Right! AM. 
rettores Tennessee lo Federal 
lations, 259 ; confers the lufiiage 
on ncEtoes in the District of 
Columbii, 3J9, 284: eatablishei 
negro auftrage in the territoriei. 
1S9, 160, 1S4, 1S5; debilei and 
idopts the fourteenth amend- 
ment, 160-963 > probibils peon- 
age, 166, 167, zSj : puses Ihe 

. '-jajire- 

, la, North 

CaTOltna. Soulb Carolina, and 
Louisiana to the Union, 270; 
paMeg the fifteenth amendment, 
171-275, 2S6 ; criticism of ihe re- 
construction policy of Congress, 
2S7-190; power of, over lerrilo- 

Constitution, formation of, iS-34; 
ratification of, bj Congress, Hi, 
83; by Pennsylvania, S], 84; by 
DeUware. New Jersey. Georf^a 
and Connecticut, 84; b; Mas- 
sachusetts. 84. 85: by Maryland, 
85; by South CaiolJna. 85. 86; 
by New Hampshire, 86; by Vir- 
ginia. 87, 8S; by New York. 88, 
89; inauguration of, 901 ratified 
by North Carolina, 90; the vole 
on, go, gi : demand for amend- 
menis, 91 : Madison in Congress 
eubmits amcndroenis to, 91-94: 
discussion of the amendments in 
Congress, 94-9B ; Ihe amend- 
ments ratified by (he states. 99, 
too; Rhode Island ratifies the, 
99, 100; Vermont ratifies the. 
too : character of the framers of. 
lOOi article on Ihe judiciary, loo, 
101 : on suits against a stale. loi- 
105; on sovereignly, 101-103; 
amended I1798I article XI, loc, 
106; amended (1804) article \II, 
106-119; chasacler of first twelve 
amendments, 117, 119; Jefferson 
suggests amendment of (1803), 
103-133; A"^ not authorize in- 
ternal improvements (Monroe's 
interpretation) 13S, 139; appealed 
to, at the time of ihe Missouri 
Compromise, 141-149; relation 
of, to Tariff acts (nullification) 
156-169; nlaUon of, to Ihe Bank 



Act (i3^), 169-171: tclationof, 
to acquisition of ictritoty (Louis- 
iana, 1803), 130-13S: Me«ico, 
California (1S44-50), 174-189; 
rebtion of. lo slavery extension 
[.Oregon, Califotnia). 174- 
189; KansiB-Nebtaski. 190-194: 
(Dred Scott tase), 194-107; rela- 
tion of, to secession (iBw), 197- 
210; relation of, 10 civil wtr, J09- 
214 : relation of, to reconstruc- 
tion, 2i4<zi4; interpietation of 
(1794-1860), »36-:49: thirteenth 
amendment ( 1865). 250-152 ; four- 
teenth amendmenl, 960-371 ■ ^f- 
leenth amendmenl, 271-977; a 
composite organic law, 278, 279; 
amended practically by adminis- 
tration. 979; character t^ last 
three amendments, 9S0, iSi, 285, 
986, 987 ; interprelalion of prin- 
ciples of, by the couru (1863- 
1901), ^3-336: Temarkt on the 
forces m the evolution in govern- 
ment ondcr the, 397-346. 
Consiitutions, The State, record ihe 
civil evolution. 3, 4 ; at Ihe basis 
of Ihe national Constilution, 31- 
34; the first group (1776-iSco), 
69-81 ; principal fnimers of Ihe 
£151,69,70; reflecl curient politi- 
cal theories, 70: their presenta- 
tion of government, 70; the trill 
of rights, early type, 70-71 ; bow 
made, 71 : ibetr interprciaiion o( 
federal government, 72-73; their 
definition of (he scope and powen 
ofgovemment,73,74; precedence 
and prototypes of, 73, 74; bast* 
of represeniation in, 74, 7; : qual- 
ifications for of&ce holdmg, 75; 
supremacy of (he legislative, 75, 
76: dependence of the executive, 
76, 77; the Judiciary, 76-79; 
adaptation orf lo popular wants. 
79. So; characteristics and types 
of. So. Si : (he second Croup 
(iSoo-1860), 225-235; bills of 
rights (1S00-1S&). 2Z6; preva- 
lence cj the bicameral system, 
226; provisions on baniiing, 9t6; 
on land grants, >96; on special 
legislation, 117 : on internal Im- 
provement*, 117; on lockl gov- 




cmment, 317 1 on districting, 117 
the eetrynunder, 21S; on appor^ 
tionmeiit, 117, 128 : on quall- 
ficitiont for voting, zi8 ; the 
Wisconsin (184S), iiS: on lezis- 
lative powers, 227, ng; on Tot- 
tcries, 1Z9; on fre« persons of 
color, 129; on powers of the 



d refomutortei, 2j 1 
on the judiciary, 232, 233; on 
State sovereignty, 234; exponen- 
tial oF induatrial and social con- 
ditions, 225, :j6, 234; the third 
^oup (1860-1900) : reconstruc- 
tion, 291-193; annulment of the 
word " white," 19: ; billaof rights 
in(iS65-iS90), 292-396 ; Michigan 
(1S67), 292; Mississippi (1890), 
293, 2Q4, 295; Ijiuisiana (1S98), 
194 ; Noith Carolina (lSq6), 294 ; 
Virginia (1902), 294; Wyoming 
{1890), 29S; legislative power, 
Z96-39S: The Executive, 298, 299; 
the judiciary, 300; adminisirar 
live character of, 29S, 301 ; gen- 
eral character of, political, social, 
and indastrlal, ^27-339, 343-34^; 
chronological list of, 301, 301 
(note). 

Connecticut, 14 ; becomes a slate, 
69; ratifying convention, 84, 90. 

Convention, Annapolis, t6; federal, 
the, 17-34. 

Convenlions, Pennsylvania ratify- 
ing, 84; Delaware, New Jersey, 
Georgia, Connecticut. 84; Massa- 
chusetts, 84, 85: Maryland, 8j; 
South Carolina, 8;, 86; New 
Hampshire, 86. 87; North Caro- 
lina, 87, 901 Virginia, 87, 88; 
New York, 88,89; Rhode IsUnd, 
99, lOO; Vermont, 100, 

Corwin, Thomas, zoiS, 207. io8. 

Crawford, WUIiam H.I 18 

Crittenden, John J, 20J, 206. 

Criitenden Resolutions, The, 205. 
»o6, 107, 208. 

Cumbertand Road Bill. Monroe's 
veto of, :i8, 

Curtis, Benjamin R,, opinion in the 
Dred Scott case, 196. 



Dartmouth College case. The, 141. 
Davis, Jefferson, Secretary of War, 

19S: President of the Southern 

Confederacy. 202. 
Davis, John. 183. 
Dawson, Jo lin, 112, IT3. 
Dayton, Jonathan, 1 14, 117. 
Declaration of Independence, 11. 

tl, llS. 
Declaration of rights (1765), 8, 9. 
Delaware, 13, 76, So, 84, 90, 



:ulty ^changing 

279 (and note), 2S1, 285, 186. 

Democratic Nirly, The, 264, 271. 

Democratic- Republicans, on Jay's 
Treaty, 1:5; on the Alien and 
Sedition Acts, 126-129; princi- 
ples of, 1:7, 138, 

De Tocqueville's " Democracy in 
America," 62 (note). 

Development of America, The 
" 1. 3. 



Dickinson, John, 11. 13. 

District of Columbia, The, slavery 

"^ "" "' """ " """ '83. 



and the slave trade ii 



Douglas, Stephen A., reports Ore- 
gon Bill, 177, 178; on Kansas- 
Nebraska Bill, :9o-:92 ; on the 
Dred Scott case. 19G; nominated 



207. 257, 
Duke, Charles F. =17. 
Dred Scott case, decision in, 

anticipated (1820). 149,194-197; 

overruled by Congress, 211; 

overruled by the Emancipstion 

Proclamation, 214, 337, 23S, 246, 

248, 



East Florida, 154. 
Eaton, John H. 147. 
Edmunds. George F. 273. 
Eleventh Amendment, 100-106; a 
victory for the democratic party. 

Ellsworth. Oliver, 118. 
Emancipation Proclamatioo, The, 



I 



Fremont's, J09; Lincoln'^, aia- 

114; policy of, 117, 118. 
Embargo Act, llw, >]5-i37- 
" KniUcis Ch«in " Act, 317 <noleI. 
Equality o( Men, 70. 
Executive, The state, 76, 77. 



" PederalUl, TTie," salhorshSp of, 36 
(nule) ; litst appe«nu>ce and pui 
pose, 161 lirai eipoaiiion ot the 
CoiutiEution, 361 general ugu- 
menl of, 37-39, 41; on the 
raecbanics 01 eovcmmeni, 40, 41 ; 
on disiincllon Detwecn confedera- 
tian and nalional government, 43; 
an the defects of the Confedera- 
tion, 43. 44; grand political de- 
duction from, 44 1 on a standing 
army. 44, 4$; on trusting Ihc 
people, 45; on administration of 
goiemment. 44, 45; on public 
officials, 46; on laiaticin. 46-48; 
on usurpation o< po«ci, 4^; on 
checks lod bdatKes, 49 ; on ibe 
national and the fedeial qualities 
of the near BOTemmenl, 49, jo; 
on the coetdon of a state, 51 1 on 
Kceaslon, Sl-;4; on representa- 
tion in Congress, Jli on usurpa- 
tion of powers by the House, 53; 
on the power) of the House. (3. 
54; on the suffrage, 54: 



1 



ary sovereignty, $$-. 



Ihe -^ 



'e. S5-S7; on Ihe obj. 
government, 57 ; on the treaty- 
making power. 57. 58; on the 
chancier oi the Senate, 58, 50; 
on the powers of Congress ^4 
61 ; its sileoce on politics] parties, 
6i, 6z; on Ibe judiciary, 6a-66; 
on Ihe oninion of a tnll of rights, 
66^ 67 ; summarr of its teach- 
' igs. ^1 68 ; pfindples 

I Madison'^ 



ings, 67, 6S;prindp1es of, applied 



Fe<fcrsliit Party, The. favor ratifi- 
cation of the Constitution, 81-9: ; 
oppose Bnt ten amendments, 95 : 
in Rhode Island. 99 ; in Ihe elec- 

flSoo. 



. and Sedition Act*, ti6- 
118; principles of. 117: atli- 
lude towards the Louisiana Pur- 
chase, t ll-lJS; in New England, 
(1807-1814I i3S-'37' 

Pesscnden, William T'itt, l&l. 

Field, Justice Stephen }.. dissent- 
ing opinion of, in legal-tender 
cases, 117. 3'5- 

Fifteenth Amendment. The, in 
Congress, J7I-174 ; ratification 
of, 174-^6, sS6 ; judicial inter- 
pretation of. j86, 311, 311. 

Flusimons, Thoma^ 118. 

Florida, JS4. IS7. 'S*. =^ »7<»i 
381, 18 J, 

Floyd, John B. Z04, 105. 

Fool resolution, The, 159. 

Foraker Act, The, 314, 325. 

Faaler, Abiel, 109. 

Fourteenth Amendment. The, his- 
tory of, 360-163 : ratilication of, 
J63-J71, i8c, 286; judicial inter- 
pretstiaa ofr309, 31a, 

Frankfort (Ky!) coovemtion, tSoi 



Kmandpatioo Proclamation, 109; 
iSi. 
Fugitive Sl»»e Ad. 178. 183, 184; 



Galloway, Joseph, 8. 

Gamble, Hamitton R. 117. 

Garfield, James A. t6l. 

Garrison, William L. 171. 

Georgia.S.lo. 14; ratifying con>«l- 
tion, 84; 90; joitia the Soutbem 
Confrderacy. aoi ; 131, 154, 156, 
157, 258. ConsdluHonal con- 



; whites and uegrom 
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In. 35S; eteclonl vole of (iS6g), 

271; a82, 2H3. 
Gerry, Elbridge, dUlrust o( the 

peaple,4z; 96,971 12& 
Gerrymander, 218. 
Oilman, Nicholu, g6, 118. 
Grant, U. S. President, 271, 276. 
Grayson, William, 87. 

H 

Habeas corpus, suspension of the 
writ of. 147. 

Habn, Michael, =19. 

Hamilton, Alexander, on I he Con- 
federation, 14, 15, 16; at Annap- 
olis convention, 16; in Federal 
Convention. 14, 31, 32; joint 
author of "The FederalUl."' 35; 
sketch of a eaverntnent, 36; un 
the Union, fi; on military des- 
potism, 43; on slate encrooich- 
menl upon national authority, 
44 ; on the source of civil author- 
ity, 441 on restriction of the 
legislature, 45; on the identity 
of individual and public inleresis, 
46 ; on the power of taxation, 46. 
47 ; on duties on imports, 4S ; on 
the organixalion of the Senate, 
55. 58: on the appointment of 
ine PresidGtil, 59; on the admin- 
istration of government 61. 62, 
63; on the judiciary. 63, 64, 65; 
on national sovereignty. 651 on 
trial by jury. 66; in New 'Vork 
convention, SS, 89 : on the Con- 
stitution as a bill of rights, 91 : 
on slate sovereignly and the 
■usinlity of a state. ioi-t04; 
intrigues at, 110; on the bank 
(1791), 112-124: on the Louisiana 
Purchase, 131 ; and the Monroe 
Doctrine, 154. 

Hamlin, Hannibal, 197. 

Hancock, John, H4. 85. 

Harrisburg Conference, The, 90. 9:. 

Harrison, William H.. death of, 173. 

Hartford conveDiion. 136. 158. 

Hastings, Seth, 1 14. 

Hawaii, jurisdiction over, 321, 332, 
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Henderson, John B. 250, J7S, 273. 
Ilendttcks, Thomas A, 273, 313. 
Henry, Patrick, 87. 
Hillhotue, James, 114. 
Holman, William S. 352. 
Holmes, John, 148. 
llolyAllfaace, The, 152. 
Howard, Jacob M. 262, 263. 
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Income Tax cases. The, 318, 319. 

Independence, American, causes 
of, 6. 

Independent Journal, The, 36, 

Indiana, 227, 16^. 

Industrial conditions, factors in the 
civil evolution! discovery of gold 
in California, 179-1S1 ; of the 
North and the South compared 
(1850). 181; resulting from slavery 
if permitted in Nebraska, 192, 
193; defined by the civil war, 332- 
214- 

Inglis, John A. 256. 

Internal improvements (1813-1817), 
constitutionality of. 137-1 39- 

Iowa, 225, 226. 233, 270. 

Iredell, James, decision in Chisholm 
<■. Georgia, 104, "05. 245. 
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Jackson Andrew, iiS; on public 
revenues, 15S1 and nulli6cation, 
167, 168: and the United Stales 
Bank, T69: censurvd by the Sen- 
ate, 170, 171 \ his theory of inter' 
preting the Constilulion, 169-172. 

Jay, John, joint author of " The Fed- 
eraliat," 35, 36, 37, 70 i in New 
York convention. 88, 89; on 
suability of a state (eleventh 
amendment), 103-1051 envoy to 
England, 124; on the Missonri 
cotnpromise, 149. 

Jay's treaty, 124, 125. 

JeffersonCitv. 215, 216. 

Jefferson, Thomas, ti, 69: ut^ 




fedCTal influence of. 88 i on M»di- 
snn'i amcniliTKrnls. cfi: electoral 
!s for (i;96), io8, 109 : clecied 
Presideni, no, iii ; on iha Bank 
of 1791, llt-113: hia polilkia] 
principles, 117 ; inangutaiei cum- 
paign agunil liie Alien and Sedi- 
tion AclB, 117. ilS; relation lo 
the Virginia and Kentucky Rcto- 
luliona, l:8~i]0: on the l^auis- 
iana Parchaie, I jo. Ijj ; on the 
Monroe Doctrine, icj, 154. 

Johnson, Andrew, Mililar; Go*- 
eriior of Tennessee, til ; Presi- 
dent, IS' '• ^"* poliqr of recon- 
M ruction, 152, 15], 1^, i;^, ifi. 
159. 164, 167. 169, 183. J84. 

Johnson, Herachel V,. 156. 

Johnson. Revetdy, 361. 

Judidary, Tbc alale, 77-79. 
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, _. »1 

electors (■^'("tp ■■■i resolutions, 
12S-130, lU. 161. 165: conven- 
tion of 1849, i^'t 183: Con* 
Btitution (1S49), it)3; approves 
Crittcndon Revilolions, loj; and 
the Confcderacv. Kii, 255. »S7, 
att, 170, 27s, 181, 185, aS6. 
King, Rofua, 1 iS. 



Lane. Joceph, 197. 

Langdon, fohn. nS. 

I.aniina. John, tS. 

Ld«. adiniiiUlritive. in America, 1. 

I«, Richard Henry. 11, 8*. 

LegaUcnder cases, The, 3t4-ji8, 

Legistalure, The state, 75. 76. 

Len>. Michael. III. 

LJitctdn. I^Bttdcnl, on Ihe associa- 
tion of 1774, 91 Cooper Institule 
•pcech, 101^ on the Dred Scoit 
ca*c, 196; elected President. 197, 



K* J. 

ifies General Ktemont'* 
Eroandpation Prodamation, 209; 
his scheme of compensatory 

dpatcs tbc slaves, tii, iSi; rec- 
ommends constitutional anwnd- 
ment providing compenution (or 
slaves. J13; his policy of recon- 
■truction, 114. ]i8: hii recon- 
struction policy in Arkansas, 
Virginia, and Louisiana, jiS-im; 
on Ihe rights of labor, 113; hi* 
election the triumph at the 
Liberty party, 14J1 suspend* the 
writ lA nabeas corpus, 147, 148 ; 
suggests abolition amendment to 
■he Baltimore convention. 251 ; 
his relation to the thirteenth 
amendment, iji, 3$i; death of, 
352; amnesty prodamition ol, 
3531 Gettysburg address, 303. 

Ljviopton, Robert K., It, 8S. | 

Ix>gan, General John A. 273. 

Lord North, policy of, 10. 

Louisiana, Purchase of, 130-13^; 
ucaly. i39i military governor m. 
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283, 292. 294, »9i. 
Lowndes, Rollins. 116. 
Lyon, Matthew, 114. 

M 

Macon, Nathaniel. 113, 117. 

Madison, Jumes. in Tederol Con- 
ventioo, iB, 22. 24, 27 ; joint 
author of "The Federalist, "3s. 361 
on a national goTernmenl. 39 ; on 
the Mechanics of govemment,40. 
42 ; on government as a comiNLct, 
41 -, 87. Democratic- Republican 
leader, 91 : submits amcndmenli 
to Congress, 91-99; proclaim* 
twelfth amendment. 1 17 ; 1 tS ; and 
the Virginia Resolations, 128; on 
the Missouri compromiM, t49; 
on the Monroe Doctrine, 1(3,154. 

Magna Chaita. 7l-91-94> "* 

Mwne, 143. 144.334- 



454 INL 

M line-Missouri Bill, 143. 144- 
Marshall, John, in Virginia con- 
vention. S7; on suability o[ a slate 
(elevenlh Mnendment), 101-104: 
1x6; on the acquiution oE teiri- 
I017, 135; his service* in the 
supreme court, T71, 136-249, 305, 

Martin, Alexander, ttS. 

Maryland, 13, 14, t6, 76, So; ratify- 
ing convention, 85, S6; em an 
cipation in, 130, 3Zi, 322, 351, 
3t6, 267, 170, 173, 279, 282, 183, 
285, 1S6, zgz. 

Mason and Dixon's line, 27. 

Mason, GeorBC, 87. loi . 

Massachosetls, in Union of 1643,5; 
calls a Congress, 176$, 61 17W. 
■'" "an, 84. 8s, 



ratifying 1 
153- . 



Matthews, Mr. Justice, decision of 
in Utah Case, 330. 

McCluTg, Charles, 70. 

McLane, I^uis, (41. 

McLean, John, opinion in (he Dred 
Scott case, 196; dissenting opin- 
ion of. in Prigg a. The Common- 
wealth of Pennsylvania, 145. 

Meade. General George B. 269. 

Mexican War, The, questions in- 
volved in, 174. 17S. "78. 179- 

Michigan, 3S7, 231, 333, 167, 279, 
jSs. 286, 191. 

Miller. Mt. Justice. 314- 

Minnesota. 225,265, 275. 

Missisrippi, 233, 253. 254, »ss, 258, 
275, 288,293, 295. 

Missouri, admission of. 140-151 ; 

229, ZJ2. 165. 2S3, 191, 

Missouri compromise, 139-151. 

Monroe Doctnne, The, 152-156. 

Monroe, James, in Virginia con- 
vention, 87: proclaims Missouri 
a slate, 149; and the Monroe 
Doctrine, 151-156. 

Mot 

Mot 
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Mormons, tSo, 190. 

Mormon church, judicial decision 

concerning, 319, 310. 
Morris, GouTcmeuT, iS, 30, 31, 31, 



. his opinion 
twelve amendments, 119. 

MoH, Lucrctia, 171. 

Municipal and local government, 
217, a^S, 3«. 345- 

Morgan, E, D. 251. 
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Napolei 



I, and tl 



: Loubiana Pur- 



as an elen 



Nation, significance of ihe word, 
19, 196, 303. 304. 312, 3'3- 

Navy. Department ot. 10. 

Nebraska, conaiituiion of, and atif- 
frage in, admission of, 359, zte, 

Negro. The, representation of, 
under the Constitution, debated, 
27, 28, 29. 30 ; rights of, under 

W, MS. 139: 

Ihe Missouri 
ighta in 
ia, 173, 

183, 184, 210. 259; rights under 
the Mexican acquisition; 174-189: 
industrial value of, as a slave, 
iSo-iS;, tS8. 189, 193, 193; as an 
element in the Kansas-Nebraska 
question, 190-194; status of, under 
the decision in the Dred Scott 
case, 194-197; an element in 
secession. 198-301 ; status of, bjr 
the constitution of the Coa- 
fedetate states, 20Z, 203; »» 
affected by (he Confiscation Ad, 
309-212 ; refused emancipation in 
Delaware, 2 1 1 ; emancipated by 
tjncoln. 313, 3141 emancipated 
in West Virdnia, 213; eman- 
cipated in Missoari. 2l4i *I7: 
emancipated in Arkansas, iiSi 
emancipated in Virginia, 319; 
emancipaled in Lousiana, 310, 
120; emancipaled in Maryland, 
120,321; emancipated in Nevada, 
331 ; emancipaled in Tennessee, 
:lpated by the thir- 
dment, 250-251; atli- 
ama. South Carolina, 
North Carolina, Georgia, Florida, 
Mississippi and Teias. towards, 
253-358; Congrcas held retpoik- 



by the fouctecnth imendinenl, 
i6i>-tji; Bttliude o( the South 
tooanb I1S66. ia67|, 164-171 ^ 
altitude of the North towards, 
160-171: ai »fiecled by the (if- 
teenlhamcndmeni, 171-177: l«g»l 
lights under the inirteentn. fuui- 
leentb and tifteenih amend menls. 
30S-JII: acta ofCongrcM. of the 
(late legislaturca, and executive 

Croclamations (i86[-lS70| affccl- 
w the itatDS of the negro, 3S1- 
la} -. general character of these 
acta. tS;. 190; stalui of. under 
the conititutiont of southern 
■taiea, (tB6j), 291 ; under aonth- 
em conttitutions ( 1 867- 1 870) . 
^■'193 > auSrue rights ondci 
•outhcrn constitutions ( iSgi>- 
tgoi), 193-105; remarka on the 
eiteoaion of civil and political 
rigfcto to. IP. 3jt, 342, 343, 

Nevada, admiision of , III :prohibilB 
■Iavei7. Ml. »M, 165, 19a, J95. 

New Hampshire, 74. 76, 86, iji iSo. 

New Jersey. 13, 14; 74, 75, jS. 79; 
iatif)>mg conTenlion 84; 90. 157, 
170. 175. 

New Jersey nan, The. ii~3b, 19, 3». 

New Orieaiis, 119. 

New Votk, 6. 141: ratifyinB con- 
lentioo, 87-89 ; 1*6, 1 JJ, MJ, 267, 
179, 191, «3, 300, 

New York dly. 6. 

" New Vork Packet " The. 3& 

Nicholas. George. 70. ill. 

Nicholas, ;ohn. no. 

Nicholson, Joseph H. 133. 

North Carolina, in Federal Conven- 
tion. 17, i^; dUMnsionsin(i787|. 
38; 69. 74. 76. 89, 90; JS4, j66i 



Ohlok 16$, 170 ; rejects tlie fihcmith 

'). MS, 
h*. 176-iJ*. 



Oregon (see OrcEon oyei 

157. »'$. J7S. -oi >». 

OTC(aa ijuestioa. The, 1; 



Paine, Thonut, 11, 

Parliament, and the Stamp Act, 7. 

i'aterson, William, 11. 13. 

I^Mce Conference, The, mj. k6, 

107. 
rendleion, George H. 151. 
"- ' — ■- ° -■ 16, 76, 80; 



Pickering. Timoihy, 134. 

Pierce. I-ranklin, Piesldent. oncoBl- 

promi»c mea»uies of iSta, loo, 
Pierpotnl govemment, The (Va.), 

rinciuicii, Chalks, in Federal Con- 
vention, to. 86. 
Pinckney. Chailes C, 16, B6i <m 

neere suffrage {tSto). 147, 148. 
Pinckney, Tbotnas, elcclotal rotea 

fo, (1796). .08,110. 
Pinckney, William, 126. 
PolitiL-at Parties, beeinning of, laj, 
114. t>7 : see the federalist party ; 
attitude of the Kcpublicans 
towatdi the purchase of Louiii- 
ana. IJ3-13; ; the Independ- 
ent Democrats (1854). 191: the 
iblican party nominates Lln- 
In, 197; attitude of the repub- 
lican parly toward slavery, 197, 
106, iji. ijj, 163, 164, 165. afij : 
altitude of the democratic party 
toward slavery, Z&4; toward ro- 
oooatmction. 171 ; attitude of iba 
republican party lowwd r«cot»- 
straaion, zj'i T-^4. V^, 1891 
their fiinclion, 137. 138. 
Polk, James K., Prtsident, 174-176. 
Porto Rico. Foraker Act concern- 
ing, J24 ; decision respcclhig, JU- 
S'S- 
Posl-oflice, Department of, to. 
President. The, oiganixalion of the 
office tA. 30, *3, 14. 33 ; election 
of. 60. I11-117. 
Prinidplet ol xovemnent in Amer- 
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ica. The, analyzed in "The Fed. 
eraJial," 35-68 : (and see under 
'■The Federalist") inlerpielalion 
of. by the courts (l789-l364),336- 
?49; (iS64-igoo). 303-3*6. 

Puhtiuit pseudanyni of authors of 
" The Federalial," 89. 

Purvii, Kubert, 171, 



R 

Kandolph, Ednund. in Federal 
Convention, :8, lo, it, 32 ; in 
Virginia Contention, 87, loa. 

Randolph, John, 116 i on the Louis- 
iana Purchase, 131. 

Randall, Samuel J. 161. 

Rata and Anti-Rais, 97. 

Read, George, 70. 

Reconstruction, 109-234; 25:-390; 
309-3'3- 

RepresentalioD, Basis of (Consti- 
tution, 1776-1800), 74, 75; (Con- 
stitutions, i3oD-i86o), 327, 228; 
inclusion of the negro in (sec 
under Ntgre. also undei Faurfei nth 
and Fifttenik Amendments) ; con- 
stimtions (]86o-t9oo), jgj, 394, 
308.512. 330. 343' 

Republican party. The, 197, jo6. 

25'-^. i63-s6S- 271. »7*- S74. 
Revolution, The Atnerican. char- 
Rhode Inland, 13, 17, iS ; becomes 

■ state, 69: ratifying convention, 

99. '<»■ 
Richmond, 202. 
Ross, James, 109. 
Rush, Richard, 152. 
Rutledgc, John, 86. 



SatiUburr, Senator. 2 50. 

Scon, John, 140. 142. 

Secession (1803), 134; (1807), 135; 
(iSto). 197-210. 

Sedgwick. Theodore. 98. 105. 

Seward, William If., speech on 
" California, Ihe Union.and Free- 
dom," tS6, 1S7; on (be Kansas- 



Nebraska Bill, 191 ; ptopoMS a 
national constitutional conven- 
tion, 107. 270, 283, 

Sevmour, Horatio. 171. 

Schools, North and SoQth com- 
pared (1850), iSi. 18:. 

Sharkey. William L. 15S. 283. 

Shays's rebellion. 17. 

Sherman, John, 170. 274. 

Sherman. Roger. 11, in Federal 
Convention, 25, 26 ; 95, 96, 98. 

Slavery, discussed in Federal Cort- 
vention, 27. 2S, 29, 30; an issue 
in the Missouri compromise. 
'39~'Si ' ''^ extension planned 
with the acquisition of tertiloiy 
from Mexico, and annexation <A 
Texas, 175. .'78, 179. 183-189; 
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Nebraska (Kansas, Nebraska, 
i85i~i354), 190-194, case of Dred 
Scott, T94-197 ; eitenlion of, 
opposed by the republican puty 

favored by the Southern Ctm^ 
fedEtacy, 199-103; attempts to 
compromi-ie by constitutional 
amendments (i86o-iS6r), 204- 
20S: abolition of, in the terri- 
tories and in Ihe District of 
Colombia, 2to ; compensatory 
emancipation refused by Dela- 
ware, 211; emancipation by lin- 
coln, 211, 21a, 214, 218; abolished 
In the states (West Virginia, 
Missouri, Arkansas, Virginia, 
Louisiana, Maryland. Nevada, 
Tennessee), ziz-211; abolUbed 
by the thtrlcentb . 



SmSCUd= 

Smith) Willia! 



"5 



South Carolina and the ^ 
lands, 14; on representation of 
slaves, 27; 85,86; tariff protest, 
nullification, 159-169; 254, 255, 
256, 269, 2^0, 282. 283, 

South Carolina " Exposition," The 
(1828), IJ9, 160. 

Sovereignly of the general fEovem- 
menl ; of the sUte, 25. 38. 41. 43, 
44, 48. 49. S'. 53. 54. 5KS8-6=. 
63, 64-67, 71. S7. 100-106, 109; 



forniiilMcd In ihe Virginia nnil 
Kentucky KMolulion*, iiH-ijo; 
involved in inlernal imijiovc- 
ineiiU, 139: in ihe MiasouH que» 
tion (iSio), i4r, 15a, 151; and 
nuUiliciitioD, IJ9-16S; ii( (he 
United Stales in acquiring tcni- 
lory (Mexico), 175; of llic states 
by I Ik decision in the Dreil Scon 
cB«e, 196; a woiking eletnenl In 
19B1 of tV - - 
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eleDienl inilAverj eMenilon, 191); 
of the stale Oeclated by ihe 
Constitulion of the CDnfcdtntc 
Suiea. tot : of the slate (consti- 
tutions i)too-iS6o), 134; last at- 
tempt to claim. by a «tate, 19J. ;J4 ; 
■ilencc of state coniiitotians re- 
specting, 1341 under the U oiled 
State* Coiuiitution. ijq : na- 
tional, 139, 140, 141. 241. 146. 
J48, 149; ittliMial recognised by 
the Nevada conaUtntion (1S64), 
i<>5 : by the Mississippi constiiu- 
tion (1S90), 19c; of the national 
^vcmment declared by Ihe 
couits, ^-308 : spheres <A «lal« 
and national. 106, 307 * applica- 
tiona of the principle of nalional. 
3>^3»6. 

" Spirit of Laws."Maniesquieu's. 39 

Squatter sovereipity. 193. 

Stamp Act, The, 6. 7. 



tw>n"(i787i."37, 38; Ihe 

confederation. 43 ; encraachmFnl 
upon national authority. 44; sov- 
eiei^ty of, 55; supremacy of. in 
admintstratioa under ■ cnnfcd' 
eracy, 61; courts of, m viewed 
by (he Anli- Federalists. 6J-67 ; 
organiied nnder nrrilleo constitu- 
tions, 6a, 

Steele. Btis.-Goneral Frederick. 118. 

Stephens, AleaaDder II. 101, «i3. 

Steven*, Thaddeus. «^ 189, 

Stewart. Wtlliain M. jya. 

Story, JoKph. Justice. 144, 34$. 

Strong. Caleb, 1 18. 

Sirong, WQUam, Justice, 31 5. 

5l, Louia, aiy. 

Suability of a stale (clcvcntb amend- 
neot), 100-106. 



Suffrage, The. aiwler stala consti- 
miions (1776-tSoo), 75; fr«e 
negroes and, 145-149; extansion 
'" ihe negro in Louisiana aug- 



gesied by Lincoln, *ia ara ; 
suggested by President Johnaoi 
a Mississippi, JS3; suggested ii 



Texas (1866), is7; Nofth and 
Soulh boatile 10 negro. aj8. 167 ; 
■Itiludo of President Johnson lu 
negro, 159; ncgio in District of 
Columbia. 159; extension of, to 
the negro | fourteenth and fifteeolb 
ndmenls), 160-177, 309-3"" 



1K4 -, negro, 

(1867). 159. t84, iSj; rigl 
andei the fifieentb amcndinenl, 
aS6, 1S7, 309-311 i in the Philip- 



es, 3i>-3j6: altitude ol former 
slavebolding stales lo negro, xaa, 
;9S. 343; woman, 195; for the 



for negro. In New York. 
jjK (note.) 
Supreme Court, organlntiou. 19, 
"'• 33- 34 ; powers of, eiaminnl 
in "The Federalist." 63-66 ; of 
Ihe stales. 77-79. 232. J33, y»; 
Chief-Justice Marshall's semces 
m, 171. 136-149, 305, 306. 316. 
3)8, 393, 316: Roger B. TarKj's 
services in, 117, a44. 146, 147; 
and Ihe Dred Scoil case (see 
under J>mf ScMt fan) ; Salmon 
r. Chase's service* In, xja, 306, 
31^; Melville W. Fuller's decinan 
in income tax cue*, 318. 



Tallmadge. Jamea. 141, 141. 
Taney. Rraer B., chief-jlMice, 

opinion o^ in the Ured Scott 

case. 195. 196, 
Tappan, AithuT. 171. 
Taiiif bills, CDnstilDtionality of. 156^ 

IS7: (iSaSl. ■5S-i6o; and nnlllfi- 

calion, 159-169. 
Taylor, Jofin W., 14*, 143. 
Ten amendments. The (ir>l. 83-100. 
Tenneasee, Male of, 69, 74, tot; 



militaiy governor in, 214 

ishes slavery, 212, aji, 265, 375, 

18), SS5, l36, 391, 196. 

Terntary, Ihc North West, 
South West. tl2; Missouri, , 
150: Arkansas, 142; Utah, New 
Mexico, 1S3 : relation of Wilinot 
Proviso to new, 182, 183; pro- 
■lavety view of relation of the 
Constitution to new, 183; sl~'"' 
of new, discussed in debate 
the compromise of 1S50, iS^* 
Nebraska, 190-194 ; glalua of. 
fined by the deciaion in the Dred 
Scott case, 195, 196; aldlude of 
Ihe republican patty to slavery 
in a, J(»7 ; Arizona, 203; and the 
Crittenden reaoiutions, 20J : 
slavery is abolished, 259, 282 ; 
Montana. J85 ; power of Con- 
pess over, 313-336. 

Te™. i74-i?8, 'S3. 184. 30I, J2S, 
257, 266, 270. 274, 175, 184, 185. 

Texas question. The, 174-178, tSi, 
184- 

TbirleeDth Amendment, history of, 
3;o-aj2 ; ratification of. 2^4-258, 
2S3 ; judicial interpretation of, 

Thomas, Jesse 6. 143, 144. 

Thompson, Jacob, 204. 

Tilden, Samuel J, 313. 335, 336. 

Topckaconstiluticm. The, igj, 194. 

Townshend Acts, 7, 

Trade, Biilish- American, 1774, 9. 

Treasury Notes, decisions respect- 



Louisiana ([S03). 139; United 
SUtcs and Clreal Bntain (1862), 
suppression of the Airican slave 

Tucker,' Thomas T. 97. 
Twelfth amendment, 106-117. 
Tyler, John, President, policy of, 

'73"'7S; presides over the Peace 

Conference, 106, 



Union o£ 1643, . _ . _..^ 

4, S ; pbuis for colonial, ; ; 
Albany, j. 



'73. 

Vermont, 6g, 76, too, 226, J53. 

Vice-President, election at, 1 11-117. 

Virginia, II, 14, r6, 69; ratifying 
convention, 87, 88; amendments 
to the CDnstitutlon,92, 93 ; Reso- 
lutions, i:S-t30, ibi; joins the 
Confederacy, loj ; approves Crit- 
tenden Resolutions, zo^; suggests 
ihe Peace Conference, 105; the 
Pierpoint Government, 219; rati- 
fies the thirteenth amendment, 
219, 2^2, rejects the fourteenth 
amendmenl, 271 ; ratifies the 
fourteenth and lifteentb amend- 
menis, 275; conititulion of 1870, 
279, 281, 283, 292 , constitution of 
(1902). 294. 

Virginia plan. The, iS-23, 32. 

Virginia resolutions, 118-130, 160. 

Voters. 74, 75, See also. Savage. 
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Washington, George, on Shavs's 
rebellion, 17; President of fed- 
eral Convention, iS; on "The 
Federalist," 35 ; federal influence 
in Virginia, 87, SS i chosen Pres- 
ident, 90; on Madison's amend- 
ments, 98 ; popularity, loS. 

War, Department of, 10, 

WelMter, Daniel, on the Missouri 
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